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JOSEPH C. WEBER, INC., 


Plaintifé, 
. Docket No. 


a cate” e 
UNITED STATES OF AMERICA, i 
Defendant. 

ar 

The plaintiff, by its attorneys Raichle, Banning, Weiss 
& Halpern, makes this its complaint against the defendant on 
information and belief; a 

‘ 1. This action is brought for the recovery of federal 

income taxes erroneously and illegally assessed against and 
collected from plaintiff by the Internal Revenue Service, acting 
for and on behalf of the defendant for the taxable years ended 
June 30, 1963, 1964 and 1965, together with interest thereon as 
provided by law. 

2. This Court has jurisdiction of this action under 
the provisions of 28 u.S.c. §1346(a)(1). 

3. Plaintiff is a corporation duly organized and 
validly existing under the laws of the State of New York, with 
its principal place of business in the County of Niagara, State 


of New York. 


COUNT I 


With respect to the taxable year 
ended June 30, 1963 


4. Plaintiff repeats and realleges the allegations set 


j forth in paragraphs designated "1" through "3" inclusive of this 


complaint. 
5. In conformity with the provisicas of the Internal 


Revenue Code of the United States, the plaintiff did make and 


i 
| 
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duly file ina timely manner an‘income tax return for the taxable 
year ended June 30, 1963, and did pay ina timely manner the tax 
_reflected and due thereon. 

6. Thereafter the Internal Revenue sareies erroneously 
| and illegally determined a deficiency of income tax against the 
Plaintiff for the taxable year ended June 30, 1963 by adding to 

income payments made by Mobil oil Company in the sum of 
‘$43,274.10. : 

7. Thereafter there was wrongfully and improperly 

assessed against the plaintiff the sum of $ 22,502.53 fer 


payments for the taxable year ended June 30, 1963, together with 


additional income tax attributable to Said Mobil 0il Company 


| the sum of $6,900.26 as interest thereon. 
8. On or about November 7, 1968 plaintiff paid said 
sum of $ 22,502.53 as additional income tax plus the sum of 
$6,900.26 as interest thereon, for an aggregate of $29,402.79 

9. Thereafter on or about June 10, 1969, and within 
the time required by law, plaintiff filed with the Internal 
Revenue Service a claim for refund of such wrongfully and 
improperly assessed income tax. A copy of said claim for refund 
is attached hereto, made a part nerecf and marked Exhibit A. 

10. More than six months ha.a elapsed since the filing 
of said claim for refund. : 

11. Based upon the grounds set forth in said Claim for 
refund and the facts therein reflected, all of which are 
incorporated herein by reference, plaintiff erroneously paid the 
federal income taxes set forth in said claim in the sum of 
$22,502.53 , together with interest in the sum of 7 900.26 
for an aggregate of $29,402.79 . 

12. The payment of said sum has been demanded by 
Piaintiff£, but no part of said sum has been credited, remitted, 


gage 


a 


refunded or repaid in any manner to the Plaintiff and the full 
amount thereof, together with interest thereon Semaine due and 


owing from the defendant to the plaintiff. 


COUNT II 


With respect to the taxable year 
énded June 30, 1964 


13. Plaintiff repeats and realleges the allegations set 
forth in paragraphs designated "1" through "3" inclusive, "9," 
"10" and "12" of this complaint. 

14. In conformity with the Provisions of the Internal 
Revenue Code of the united States, the plaintiff did make and 
duly file in a timely manner an income tax return for the taxable 
year ended June 30, 1964, and did pay in a timely manner the tax 
reflected and due thereon. 

15. Thereafter the Internal Revenue Service erroneously 
and illegally determin-d a deficiency of income tax against the 
Plaintiff for the taxable year ended June 30, 1964 by adding to 
income payments made by Mobil oil Company in the sum of 
sete 673.47. 

16. thereafter there was wrongfully and improperly 
assessed against the plaintiff the sum of $18,195.42 for 
additional income tax attributable to said Mobil oil Company 
payments for the taxable year ended June 30, 1964, together with 
the sum of $4,487.79 as interest thereon. 

17. On or about November 7, 1968 plaintiff paid said 
sum of $ 18,195.42 as additional income tax Plus the sum of 


Sindee eaten etait ~—eabbeniis aabiceameeninensieetesiatecmmintiianesinininbatdamesenE 


$4,487.79 as interest thereon, for an aggregate of $ 22,683.21, 
18. Based upon the grounds set forth in said claim for 
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refund and the facts therein reflected, all of which are incorpor- 
ated herein by neference, plaintiff erroneously paid the federal 


income taxes set forth in said claim in the sum of § 18,195.42 


together with interest in the sum of $ 4,487.79 for an aggregate 
of § 22,603.21 , 
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COUNT IIT ° 


With respect to the nrg year 
ended June 30, 196 


19. Plaintiff repeats and realleges the allegations set 
forth in paragraphs designated "1" through "3" inclusive, "9," 
"10" and "12" of this complaint. 
: 20. In conformity with the provisions of the Internal 
Revenue Code of the United States, the plaintiff did make and 


duly file in a timely manner an income tax return for the taxable 


year ended June 30, 1965, and did pay in a timely manner the tax 


reflected and due thereon. 


21. Thereafter the Internal Revenue Service erroneously 


and illegally determined a deficiency of income tax against the 


Plaintiff for the taxable year ended June 30, 1965 by adding to 
income payment made by Mobil oil Company in the sum of 
$51, 703.17. 

22. hereafter there was wrongfully and improperly 
assessed against the plainti£é the sur of $25,338.80 for 
additional income tax attributable to said Mobil oil Company 
Payments for the taxable year ended June 30, 1965, together with 
the sum of $4,729.33 as interest thereon. 

23. On or about November 7, 1968 plaintiff paid said 
sum of $25,338.80 as additional income tax plus the sum of 
34,729.33 as interest thereon, for an aggregate of $30,068.13 . 

24. Based upon the grounds set forth in said claim for 
xefund and the facts therein reflected, all of which are 
incorporated herein by reference, plaintiff erroneously paid the 
federal income taxes set forth in said claim in the sum of 
$25,338.80 \, toaether with interest in the sum cf $ 4,729.33 
for an aggregate of $30,06%.13 . 

| WHEREFORE, the plaintiff prays that judgment be eters 
in favor of the plaintiff and against the defendant; 
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(a) With respect to count r, fox the sum of $29,402.79 
with interest thereon as permitted by law. 

(b) With respect to Count. II, for the sum of 
$22,683.21 with interest thereon as permitted by law. 

(¢c) With respect to Count III, for the sum of 
$30,068.13 with interest thereon as permitted by law. 

(d) The costs and disbursements of this action. 

(@) For such other relief, both special and general, 


‘dn law and in equity, to which plaintiff may be entitled. 


RAICHLE, emis — & a 


A a of a Firm 
Attorneys for Plaintiff a 
10 Lafayette Square | 
Buffalo, New York 14203 
Tel: 716 852-7587 i 


TRIAL BY JURY IS HEREBY DEMANDED 
NRA, 


Claim 


The internai Revenve Semice wit lndiaate in the Otek Below the kind of elim fled, and fil ta, where required. 
C) Refund of Taxes illegally, Erroneously, or Excessively Collected. tate 
(J) Refund of Amount Paid for Stamps Unused, cr Used in Error or Excess. 5 
(D) Abatement of Tax Ascecsed (not applicable to income, estate or gift taxes). 


Please Type or Print Plainly 
eset: 
Name of taxpayer or purchaser of stames . 


j City or town, State, end ZIP code 
{_ Niagara Falls, New York 14304 _ 
Fill in applicable items——Use attachments if nacessa 
8. Your poorer porary Wife's number, if joint raturn b. Employer identification number (if eny) 
: i 16-0735142 
© internel Revenue Service office where re- | ¢. Neme end address shown on return, if different from above 
turn (if any) was filed : 


Buffalo, New York 
©. Parlog—nit for tex reported on ennusi basis, oresere separate form for each taxable year f. Kind of tax 


19.62 to ......AUNE_30_., 19.93) Income : a 


i; Dates of payment 


PB ; : : 
jooese> sOterees |. Nowntiber 21966 
* Complete somputstion Belew” | + cement to be abated Get eppiieanie to income, on 


i Oate ot stomps were purchased from Govern- 
1 ment ; computation below) t 
eS 502.53 plus | a 


132 - Sith Street 
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eee 
& The cisimant believes thet this clsim should be allowed for ihe following reasons: ; ; : : 
‘ . ‘ . ace 
24 


er ee fe 
Fee ee Sa ches 6 es - 


see » attachment hereto which ts sncorporated herein by reference. 


ert wd a ab al ig iar tts 


wah, 


3 Tax withheld . 
2 Estimated tax paid. 3 
3 Tax paid with original return. . i ; ‘ . 
4 Any additional income tax paid. . Seaiee tenes) sa? eee te 8 6% 
* § Total tax paid (add lines 1~4) . Sea aay a eae rig, ome PE | PS SO 
6 Less: Your computation of correct tax. , sisiee th 
7 Amount cf overpayment. . . . . 
& Amount previously refunded. . . . 
9 Net overpayment (enter in item | above) . Meus 
Under penaities of perjury, | deciare that | have examined this claim, including accompanying schemes and & 
and to the best of my knowledge and belief it is true, correct, and complete. 


: - Signed .......JOSEPh _¢ fs oT TAR 


Pe fat 


‘des, EO, es ae wwsnsnnanbEesident 


CRT RONEN ERE ONT REET 

tem ome a . Se ous ve a Form 843 (Rev. 6-68) | 
: j 1 

: a 

Pre meee mene yeemet por en er es 


1 Bes i 
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Exwieir 


: The internal Revenue Service will indicate in the bleck Seiow the kind of claim filed, and fill in, 
(J Refund of Taxes Illegally, Erroneously, or Excessively Collected. 
(C] Refund of Amount Paid for Stamps Unused, or \'sed in Error or Excess. 
() Abatement of Tax Assessed (nox applicable to income, estate or gift taxes). 


Please Type or Print Piainly . 
Name of texpsyer or purchaser of stamps : 


Joseph C. Weber, Inc. a 
_ Number and street ; City or town, State, and ZIP code Res 


132 - 87th Street Niagara Falls, New York 143 ae 
Fill in applicable items—Use attachments if necessary 
@. Your Soeiel security number Wife's alae if joint, return b. Employer identification number (if any) 
i i : i -0735142 
@ Internal Revenue Service office where re | d. > “me and address shown on setae, if different from above 
turn Gf eny) wae filed : 


‘ 
’ 
' 
’ 
{ 


@ Period—it for tax reported on annuol basis, prepare separate form for each taxable year | f. Kind of tan ~ 
from. CULL. eee UNE 30 ey 19.04 Income 
& Amount of assessment : sien ef payment 
318,195.42 plus interyest - November 7, 1968 


SS 
h. Date stamps © purchased from Govern: | |. Amount to be refunded (if income tax, | j. Amount to be abated (net epplicabie te inceme, ce 
ment complete computation below) tate, or gift texas) 


38,195.42 plus $ 


‘ 


1 Tie limant blaves that i Goin imu be alowed tor the HAURPRRGNE 


x ‘a 


a A ' 
' gee attachment hereto which is ‘incorporated herein by reference. 


é 
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ae COMPUTATION OF INCOME TAX REFUND © : 

ge re 
‘2 Tax withheld . 2. 1 6 6 8 8 : : : : : 

2 Estimated tax paid. . . 2°. se 

3 Tax paid with original return. . : 
_ & Any additional income tax paid. . . 
. § Total tax paid (add lines led). . , 
_ 6 Less: Your computation of correct tax . 
* J Amount of overpayment. . . . . 

8 Amount previously refunded. . . . 

9 Net overpayment (enter in item | above) . 

Under penaities of perjury, | declare that | have examined this ciaim, 
and to the best of my knowledge and belief it is true, correct, and compiete. 


: Signed ....... JOSEEH.. Sn itebr. ING: 
‘ i *, i\ i 
Deted ....... June 10, a. 19.69. ae ly Naa evsetseeeeeseeeeee PRESAPGENE 


woccercacsncesccensonscesereduseneecesoss: 


SEE INSTRUCTIONS QN REVERSE form 843 (Rev. 668) 
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Gand 
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term S43 : Director's Stamp. 
-.. [ete mei 


U.S. Treasury Department 
lateraai Revenue Service 


. The internal Revenue Service will indicate in the bleck below the kind of ciaim filed, and fill in, where required. 
( Refund of Taxes Iliegaily, Erroneousiy, or Excessively Collected. 
() Refund of Amount Paid for Stamps Unused, or Used in Error or Excess. 
"(J Abatement of Tax Assessed (not applicable to income, estate or gift taxes). 


Sp EE ee ae 


Piease Type or Print Plainly 
Neme of taxpayer or purchaser ef stamps 


Number and street i Gity or town, State, and ZiP code 


132. -—. 87th Street dt Niagara Falls, New york 14304 
: Fill in applicable items—Use attachments if necessary 


8. Your social security | number Wife's number, if joint return b. Employer identification number (if eny) 


i H 35142 


@ Internal Revenue Service office where re | d. Name and address shown on return, if different fram esove 
turn Gf sny) was filed 


@. Peried—if for tax reperted on annual basis, orepare separate form for each taxable year | f. Kind of tax 


fom OULY 15.64 to ..TUNE...3.0 19.65 "Income 


g Amount of assessment plus : Gates of payment 


25,338.80 interest November 7, 1968 a 
hk. Date stamps were purchased from Geverm | |. Amount to be rofunded (If income tax, j b Amount to be abated (rat appliceble te income, ee 
. * ment . complete computation *DLt us * tate, or gift taxes) i 


$95,326.90 (feel tf 


i The cloiment believer Gat this claim sneuld be allowed (or the folowing reasons: 


- §@e attachment hereto which is incorporated herein by reference. 


i Tax withheld . 1. . 

2 Estimated tax paid. . . - : : : yp er eee eerpeseneccsressetenrscsseneansone 

3 Tax paid with original return. . eo Selene tehea eos Ee 

4 Any additional income tax paid. . oe “oe ea oe me 3,088 
: 8 Total tax paid (add lines 14). . 

6 Less: Your computation of correct tax. 

7 Amount of overpayment. . . « - 

8 Amount previously refunded. . . . « « 

9 Net overpayment (enter in itemiabove). . . .'. ; 4.3~nterest 

Under penalties of perjury, | deciare that | have examined this claim, including accompanying schedules and statements, 

: and to the best of my knowledge and — it is true, correct, and com ete. 


“| 
4 ‘ 
‘ 


tte VB Sa EDR TR 
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BEFORE THE INTERNAL REVENUE SERVICE 


In the Matter 


_ ~of- ...: .* QBAIM FoR REFUND 
the Refund Claim made by Joseph c. 
Weber, Inc. for the taxaule years 
ended June 30, 1963, 1964 and 1965. 


\ 


eS eS a ae ae ee ae ee aw ee 
5 


District Director of _internal Revenue 
' 34 West Mohawk Stree 
Beene) New York 


Re: Joseph C. Weber, Inc. 


132:- 87th Street 


- Niagara Falls, New York 14304 


The above named taxpayer, a New York corporation, 
hereby claims refund for federal sapene taxes assessed and paid 
for the taxable years ended June 30, 1963, Hen and 196° together 
“with inberesc as provided by ame which was Paid on ovember 7, 1963. 


The taxpayer takes excapticn to the assessment, adjuae- 
ment <4 finding that commissions paid by Mobil oil Company to 
Joseph C. Weber for the sale of fuel oi1 should be taxed to the 
taxpayer on the dain that it “earneé" the commissions. 


The facts upon which the — Yelies concerning the 


eckieesa issues are as ccm 


Pursuant to arrangements which have varied from time 


. to time, Mobil Oil Company has paid to Joseph C. Weber individually, 


[-2-] 


a broker's commission on sales of fuel oil for Which he is een 
sible. This arrangement existed prior to the incorporation of 
Joseph C. Weber, Inc. and originally was evidenced by a letter or 
written contract between xr. Weber and Mobil. Subsequently, at 
the request of Mobil, the written contract was cancelled and the 


arrangement continued on a more informal basis. 


During the years in issue, Mr. Weber received the . 
' following Payments from Mobil Oil Company: 


E/V/E 6730 Amount 


1963 } ' $43,274.10 
1964 35,673.56 
1965 51,703.17 


The foregoing amounts were reported by Mr. Weber on his federal 


~ dncome tax returns for the years in which they were received by 


hin, and were taxed at rates comparable to or higher than the 
corporation would have paid on the me income. However, the 
ae Revenue Service on the assessment attributed these amounts 
: to the corporation and taxed them a second time on vne theory that 
they were "earned" by the corporation and not oy pvicicusy Cc. Weber 

_ andividually. 


What the corporation has done to earn these commissions 


the Internal Revenue Service has not disclosed. Mr. Weber has 


vom 


always done the buying for the business, has done so with great 
skill, and hus earned the commissions. He has earned them not 


from Joseph C. Weber, Inc., but ‘from the Mobil oil Company by 


i » 
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assuring to Mobil Steady floc of orders from an important 
Niagara Falls customer. ‘This was a right or perquisite which 

Mr. Weber enjoyed before the “axpayer was organized, and there 

is certainly no impropriety in his continuing to enjoy it nor any 
rule of law Which would compel him to transfer to the corporation 
every contract or other asset which had been pene by ox in connec= 


tion with the proprietorship. See Moke Epstein, Inc., 29 T.¢c. 
1005, 1010-11 (1958): : 


"Respondent contends that the writing of automobile 
insurance was an integral Part of petitioner's 
business; and that, since Epstein was the president 
of petitioner and the policies, except in the case 
of renewals, were written on cars sold by petitioner, 
the agency commissions which were Paid to Epstein 

by the insurance company should be charged to the 
petitioner. We do not agree." - 


ee 
_ "Shis Court and others have recognized in numerous 
cases, that segments of what might have been an 
integrated business may be handled by separate 


taxpuyers; and that the income of such separate 
taxpayers should not be combined for income tax 


purposes." 


. AlabamarGeorgia Syrup Company, 36 T.C. 747 (1961) is 


decisive of this issue. Louis and Katherine (brother and sister) 
and their family owned all of the stock of the syrup company 
("Alaga"). Louis arranged for the appointment of Katherine as 
broker for certain suppliers from whom Alaga purchased substantial 
amounts of sugar and other raw materials. Alaga continued to 


order supplies directly from the suppliers, who issued brokerase 


checks Payable to Katherine and deposited in her account. The 
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Treasury determined that Alaga realized purchase discounts or 
brokerage commissions in the amount of the fees paid to Katherine 
and that such amounts were distributed to her as dividends. 
Rejecting this finding, the Tax Court stated (p. 767): 


"Respondent argues that Katherine rendered no 
services to Alaga for the receipt of the 
brokerage fees. Even if we assume that Katherine 
never rendered any services to Alaga, it does not 
follow that the payments of the brokerage fees 
were in substance made to Alaga. "Since the 
brokerage fees were paid by various suppliers 
from whom Alaga purchased materials, Xatherine’s 
servic.s, if any, should have been rendered to 
the suppliers. Since Alaga continued to purchase 
fxom the suppliers that Katherine represented and 
purchased from several additional suppliers who 
appointed Katherine broker and from whom it had 
not purchased supplies while Richardson was 
broker, Katherine at least rendered sufficient 
services to the suppliers to keep or obtain 
Alaga as a customer. It is a fair inference 
that Louis directed business to suppliers for 
whom Katherine was broker, but this fact. does 
not require a conclusion that the income from 
the brokerage commissions was in substance that 
of Alaga." 


It is respectfully submitted that the right to the Mobil 
Oil commissions was the property of Mr. Weber; that this property 
was never transferred to or acquired by the corporation; that 


Mx. Weber earned these commissions by placing orders with Mobil 


Oil Company; and that there is nothing to support the Internal 


Revenue Service assessment finding that the commissions were in 


substance "earned" by Joseph C. Weber, Inc. 


In the alternative, the Mobil Oil commissions should be 


considered as additional compensation paid to Joseph C. Weber as 


"f5 821 ae 


it would be reasonable compensation for Mr. Weber and the Internal 


" Revenue Service should have so considered it. 2 ie 


The cases hold that what is reasonable compensation is a 
question of fact and depends upon the skill and experience of the 
employee, the history of his compensation over a period of time, 
the success of the business and the extent to which such success 
is attributable to his efforts, and many other factors. Ina case. 
in which the employee had built up a business from nothing in 1932 
by _ to a $4,000,000 enterprise in 1955, the United States Court of 
Claims stated in Gordy Tire ¢c, v. U.S., 296 F. 24 476, 477 (ct. 
Cl. 1961); te ao <— 

oo "the Commissioner of Internal Revenue was required 

to allow what plaintiff had deducted unless it was 

clear that the salaries were unreasonable. In the 

ordinary business the people connectei with it are 

in the best position of. anyone to knov what salary 

was reasonable and what was net; and the Commissioner . 

of Internal Revenue is not justified in setting aside 

their judgment unless he is convinced it is without 
foundation." ae 
: } -Joseph C. Weber, a life long resident of the Niagara Falls 
area, is 59 years of age. More then forty years ago he got his | 
start in the fuel business as a bookkeeper and office manager of 
Maloney Coal Company. After ten years with Maloney Coal he went to 
work as a sales representative for Simon Oil Company, Inc., one of 
the taxpayer's principal competitors. Mr. Weber worked for Simon 
Oil through the depression and war years, 1936-1945, and considers 


that he got his businass education there. Thus he had had about 


ene ao ae 
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ten years "inside" experience and about ten years "outside" 


experience in the fuel business. 


In May of 1945, Mr. Weber left Simon Oil with a deter- 
mination to start his own business. He started as a sole 
Proprietor working out of his cellar. At that time, the war 
was still raging and oil was severely rationed. Sales for the | 
first cdasaiys fiscal year ended June 30, 1946 were only 735,000 
gallons. This was about one-tenth of the gallonage sold in 
‘recent years. However, by virtue of a tremendous effort, Mr. 
Webex succeeded in increasing the total gallonage sold every 


year without exception to a level of 8,053,000 gallons in 1956. 


Since he began binsneay with a very limited payroll 
and had himself been a sales representative for Simon Oil, : 
Mr. Weber was initially responsible for 100% of the busines? | 
He worked (and still works) almost around the clock, reporting 
every morning at 8 o'clock and going out almost every evening to 
follow up sales leads. During the heating season Mr. Weber 
routinely worked (and still works) Saturdays and very often on 
Sundays and holidays, responding willingly to the many calls 
which he would receive from customers at the office and at his 
home. In the last few years, Mr. Weber has passed most sales 
leads along to the salesmen but he is still probably responsible, 


Gixectly or indirectly, for over 75% of the business. 


* 


Mr. Weber is one of the leading and highly respected 
businessmen of the Niagara community. He is a member of the 
Cen Club (a customer.of the taxpayer), Niagara Falls Country : 
'_ Club, LaSalle Yacht Club, Knights of Columbus, Rotary, the Advisory 
_ Board for the Niagara Area offices of Marine Midland Trust Company 
of Western New York, the Gyro Club, St. Vincent de Paul Society 


and other organizations. In 1960 Niagara University (another 


customer of the taxpayer) awarded him an honorary doctorate. 


Wherever he goes he is alert to opportunities to boost Weber Oil 


Company. 


Consider for a moment what position the business would 
be in if Mr. Weber were an unrelated Party who threatened to quit 
unless his salary requirements were met. Remembering his experience, 
ability and invegrity, as well as his hold over a substantial a 
Portion of the company's sales, can there be any question that an 
independent board of directors would willingly pay oe substantially 
“more than the aggregate of $84,000 which he was paid as salary and 
, commissions in 1963, the $87,000 which he was paid as salary and 
commissions in 1964 and the $103,000 which he was paid as salary 
and commissions in 1965? During those years and throughout the 
corporate existence of the taxpayer, the services performed by 
Mr. Weber were indispensable to the business and it would have been 


difficult or impossible to replace him. 


The Internal Revenue Service apparently took the position 


that Mx. Weber had been paid an aggregate somewhat less in 1961 


He 


Cw bet 


and 1962 and that there had been no showing of increased responsi~ 
bility or other circumstances sufficient to justi ty the increases . 
that were granted in 1963, 1964 and 1965. This, of course, begs 
the question: Were the salaries paid in the earlier years 
"reasonable" in view of the services which Mr. Weber had rendered 
to the taxpayer, or were such salaries less than the maximum 
“amount which could be considered reasonable compensation during 
those years? This requires an analysis of the compensation paid 
to Mr. Weber over a longer period of time than the three y2ars 


now in issue and the two preceding years. 


As is very common with closely held and informaliy 
Operated businesses, there has never been a written employment 
contract between Mr. Weber and the taxpayer. Howeve:- when the 
business was incorporated on August 5, 1949, James W. Heary, 
Cc. P. — prepared a compensation formula which was then considered 
_to be reasonable. This formula, expressed in terms of percentages 
of gross sales, was as follows: ie 


- 6-1/2% on the first $400,000 
10% on the excess over $400,000 


Although, because of the needs of the business, Mr.. Weber has 
‘drawn over $700,000 less than the full amount to which he would 
have been entitled under this formula, it has been kept in mind 
by him and by Mr. Heary in determining his compensation each year, 
it is unreasonabie for the Internal Revenue Service to try to 


‘hold Mx. Weber to a lower level in spite of the fact that the 


' 
i4 
+e 
ran 
‘a 
4 
Or 
4 

‘ 
fF 
“re 
‘ 
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taxpayer's sales doubled from 1950 to 1963; in spite of the 
fact that Mr. Weber was primarily responsible for these increases 
in sales; in spite of the fact that Mr. Weber was gaining in 
experience and business skills during this period; in spite the 
‘fact that inflation was eroding the true worth of his compen- 
sation. Thus, not only did the corporation's income increase 
‘every year in spite of the increase in Salary but the net profit 
"+ for the period also increased. No well managed business expects 


this sort of performance to go unrewarded. 


Nor have the other key employees gon. unrewarded. 
Casimir Tomaszewski, the office manager, and Edward Hird, the 
service manager, have received increases as follows in the last 
four calendar years: a 
1962  \ees os gees "1965 


Tomaszewski $15,960 $18,795 $20,800 $23,618 
Hird .10,542 .11,530 .11, 405 .13,168 


“These are substantial salaries, but not unreasonable in view of the 


efforts which management e-pects of key peope. Cf. Standard 


Asbestos Manufacturing Company v. Commissioner, 276 F. 2d 289 (8th 
Cir. 1960), in which each of three brothers in control of the 


business drew $60,000 per year and the court commented: 


‘"It is to be noted that while the salaries here 
contested represented a very high percentage of 
net income in the taxable years, the salaries 
of other officers remained relatively unchanged. 
No other officer received more than $9,000.00 
during the years in question," ; 


ne en ee ah he le ne ig ht tt tenn then a ttn Alte arto sont tlt 
: ri 
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in addition to the foregoing the taxpryer hes a 


profit sharing plan in which these employees participate. 


In considering the reasonableness of Mr. Weber's 
compensation, the uniqueness of his services and abilities 
must be weighed. But for the services performed by Mr. Weber. 


the taxpayer would be without a substantial portion of its 


profits and certainly would not have the benefit of the Mebii 


Oil business. This is not unlike the situation of an inventor 
being paid for his unique ability end should, accerdingly, be 
an ‘allowable deduction. Appleton Electric Co., 26 ZCM 1043 (1967), 


in the alternative, the Mobil Oi1 commissions should 
be considered bonuses paid to Joseph C. Weber as the total of 
such bonuses plus salary does not exceed reasonable compensation 


for the services pes sorned by Mr. Weber. The Internal Revenue 


: Service ‘should have so considered it as an allowable deduction. 


‘Thus, even where bonuses were ‘seven times as large as the side dat 8 


annual salary they were bees. Steiden Stoves. Inc. v, Glenn, 
94 F. Supy. 712 (W.D.Ky 1956). Mr. Weber, being the sole share- 


hoider of tha taxpayer,. the holding of L. R. Schmaus Co., Inc. Vv. 
Commissioner, 406 F. 2d 1044 (7th Cir. 1969) that the action of 
the sole shareholder binds the corporation for the purpose of 


bonuses and their deductibility, is -here eueahenauies 


Mr. Weber having worked long hours and Lackag: per= 


: formed: all the conventional duties involved in Operating the 


taxpayer and its success being primarily due to Mr. Weber'e 


MS q 
. ! 
e. . i . 
‘ ; ‘ ’ 
eo 
H 
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efforts, the bonus arransement was reasonable, particularly when 
it was made. It was not put into effect only when a profitable - 
year was predictable but in all years and not at the end of the 


year only. See We _R, Vermillion Co., Inc. v. U. S., 283 PF, Supp, 


350 (W. D. Mo. 1968). : 
\ : i 
In view of the foregoing, it is submitted that the 
_Internal Revenue Service erred in disallowing any part of the 
Mobil Oil commissions as compensation to Mr. Weber. There are 


cases in which far larger increases have been sustained. See 


The Mak Construction Company, 745,342 P-H TC Memo (300% increase 


‘as result of salary plus 5% of gross sales); Drilling and Service, 
Inc., 156,272 P-H TC Memo (increase from $13,000 to $51,000 to. 
$96,000); Hammond Lead Products, Inc., T.c. Memo 1969-14 

(increase from $61,000 6 $90,500). There is nothing in the tae 
_ law or in business practice which would require an indispensable 
executive to freeze his one in at its 1950 level. Mr. Weber 
is not only the founder of the business, he ig the president, 
general manager, buyer and salesman. He has had 40 years of 


experience in the fuel business. He is Yesponsible for the tax- 


_ payer's source of supply and the greater part of its accounts. 


He raised this business from infancy during the last months of 
the war, guided it through the competitive struggles with other 
fuel oil companies and with natural gas in the 1950's and 1960's, 


and is making a determined effort to maintain its volume and 
14 


diversify its business. He has the personality, the integrity | 


oe 


- 


and the business accumen which are essential to the taxpayer's 
success. Yet in spite of this record of achievement, Mr. Weber 
has voluntarily declined substantial compensation to which the 
August 5, 1949 formula would have entitled him. See Universal 
Steel co,, 5 T.C. 627, 636 (1945). It is respect fully submitted 
that the compensation, including the Mobil vil commissions, which © 
he received during the three years now in issue was not only not 
excessive but was conservative in amount and should not be 


' @isturbed. 


in iach: it is tenmekseric submitted that the 
claim for refund should be allowed in all respects. 


RAICHLE, BANNING, WEISS & HALPERN 
attorneys for Taxpayer 

10 Lafayette Square’ 

Buffalo, New York 14203 

Tel: 852-7587 
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UNITED STATES DISTRICT couRT 
WESTERN DISTRICT OF NEW YORK 


———— 
JOSEPH C. WEBER, INC., 


Plaintiff, Civil Action No. 1970-4 | 
v. 


STIPULATION OF 
UNITED STATES OF AMERICA, UNCONTESTED FACTS 


Defendant. 
ee 

IT IS HEREBY STIPULATED by ane between Cc, 
through their respective counsel, that for the purposes of this 
action the following facts herein set forth are to be taken as 
tous and correct in the same manner as if they were duly proved; 
provided, however, that either party may introduce other and 
further evidence not inconsistent with the facts hereia 


stipulated. 
JURISDICTIONAL FACTS 


1. This is a civil tax refund suit begun by the 
Plaintiff, Joseph C. Weber, Inc., against the United States oz: 


America to recover the sum of $82,154.13, plus interes. 


2. The plaintiff is a corporation organized under the 
laws of the State of New York. The defendant is the United 


States of America. 


3. The plaintiff corporation filed timely federal 
income tax returns for each of its fiscal years ending June 30 


e 


1963, June 30, 1964, and June 30, 1965. 
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4. Timely assessmencs were made by the Commissioner of! 


Internal Revenue against the plaintiff corporation for each of 


the years in suit. 


5. On or about June 12, 1969, timely claims for refund 


were filed by the plaintiff for each of the years in suit. 


{ 
\ 
| 
| 
! 
{ 
i 


6. On January 7, 1970, the complaint herein was filed , 

in this Court. 
FACTS OF THE CASE | 
qe The plaintiff is a pelsecieicn and was banieeces 


in the State of New York in 1949. The plaintiff corporation also 


uses the name Weber Oil Company to conduct its business. 


8. The plaintiff corporation filed its Fede 
Tax Returns for the year on the fiscal year basis. The end of 


the plaintiff's fiscal year was June 30th. 


9. During each of the three fisca)? years ending 
June 30, 1963, June 30, 1964 and June 30, 1965, the officers and 
stockholders of the plaintiff corporation were as follows: 


(a) President and Treasurer Joseph C. Weber 
f Vice-President Kathryn Q. Weber 


te 


Secretary Casimer Tomaszewski 
(b) Joseph Cc. Weber held 99% of the stock of 
the plaintiff corporation and Kathryn Q. Weber 


held 1% of the stock. 


10. The plaintiff corporation was and is in the 
business of acquiring and selling fuel oil to customers in the 


area of Erie and Niagara Counties in the State of New York. 


[-3-] 


ll. The fuel oil sold by the plaintiff corporation to 
its customers during the years in suit was acquired from the 


Mobil Oil Company, a division of -econy Mobil Company, Inc. 


. 12. The Mobil Oil Company paid a commission directly 
to Joseph C. Weber, individually, on fuel oil purchased 
by Joseph C. Weber, Inc., doing business as Weber Oil Company 


from Mobil Oil Company. 


13. During the years in suit, he Mobil Oil Company 
paid directly to Joseph C. Weber, individually, the following 
amounts with respect to fuel oil sold by the plaintiff 
corporation: 

1963 $43,274.10 


1954 35,673.47 
1965 51,703.17 


14. The commissions paid by Mobil Oil Company were not 


paid to the plaintiff nor reported on the federal income tax 
returns of the plaintiff, Joseph c, Weber, Inc., but were 
reported on the income tax returns of Joseph C. Weber, 


individually, and the tax thereon was paid by hin. 


15. The plaintiff corporation paid and deducted the 
following amounts of compensation paid to Joseph C. Weber, as 
president and treasurer of the plaintiff, for each of the years 
in question: 

$41,000 


52,000 
52,000 


PROCEDURAL MATTERS 
16. The questions to be decided by the jury in this 
(a) Whether commissions received by Joseph C. 
Weber directly from Mobil Oil Company were also properly 
includible in the income of the plaintiff corporation for 
its fiscal years ending June 30, 1963, June 30, 1964, and 


June 30, 1965, on the grounds that the commissicnis were 


actually earned by the corporation. 


(b) If the commissions are determined to be 
also properly includible in the income of the plaintiff 
Corporation, whether the plaintiff corporation may deduct 
the commissions paid as additional compensation paid 


Joseph C. Weber. 


(c) If the commissions are determined to be 


also properly includible in the income of the plaintiff 


corporation, what would have been the aggregate compensa- 


tion for Joseph ©. Weber for each taxable year. 


17. The parties agree that the amount of refund, if 
any, shall be computed by the Internal Revenue Service, subject 


to approval by plaintiff's counsel and in the event of a failure 


to agree, the matter shall be determined by the Court. 


RAICHLE, BANNING, WEISS & HALPERN 


. 1d - 72 By a aa ws) aed ; 
AM er of the Firm 


Attorneys for Plaintiff 
10 Lafayette cee, 
Buffalo, New York i4 
Telephone: (716) 832° 7587 


Attorney for ean otc 


Acting aie ed DES, AEEerney 
Western District of New York 
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PROCEEDINGS: November 4, 1975, 10:15 a.m. 


APPEARANCES: As before noted. 


THE COURT: We are ready to select a jury in 
Joseph Cc. Weber against United States, 


Civil Number 1970-4. 


(Plaintiff's Exhibits Numbered 1 
through 7, inclusive and respectively, 
marked for identification.) 

(A jury of twelve was duly examined, 


impaneled and sworn.) 


(One alternate juror was duly 


examined, impaneled and sworn.) 
(Jury escorted from the courtroom.) 


THE COURT: — Mr. Raichle and Mr. Jones, was 
there something you wanted to take up with 
me before we started? 


MR. JONES: : Yes, I have something, your Honor. 


stipulation in this case by substituting 


4. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS. U S. DISTRICT COURT 
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a 
Some time ago, we moved to amend the | 
| 


| 


MR. 


RAICHLE : 


THE COURT: 


MR. 


RAICHLE: 
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for the word "commission", the word 
"payments". sade Henderson denied the 
motion without prejudice, I gather, to 
bringing it up again at trial or at least . 
trying to put in proof consistent with | 
our theory of the case. Our theory of the 
case is that these are payments and not | 
comsissions. Our position is that a | 
commission Te tlat Weber was an agent 


of Mobil: and that is not ou theory of cia 


case. We do not contend G” believe or 


understand that plaintiff was an agent 


of Mobil when he received these payments 
and consequently, we think the word 
"payment" should be used throughout the 
stipulation and, of course, it can be 
characterized and argued as commissions 


or pinaret ys; but for purposes of the 


May I be heard on thet? 


‘Mr. cicada you may be heard. 


deca is not only astonishing, but 
surprising to me. This stipulation is 


baie on which I firmly caud and I say 


without ester sen so that counsel can be 


W. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS. V. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


| 
| 
| 
| 
| 
| 
stipulation, I prefer the neutral word. 
| 
| 
| 


| 
' 
i 


THE COURT: 


Jones; Judge Henderson was, - this case 


‘filed on February 4, 1972 is signed by Mr. 


[7] 
«30 6 


informed it is my theory of the case that 
this stipulation will be offered by me to 
make my prima facie case.. A stipulation- 


Let me ask you, Mr. Raichle, Mr. 


was on his docket and so he, of course, 
was familiar with what has gone before 
and I am not, but evidently, the stipula- 


tion which I have before me, which was 


O'Connor, C. Donald O'Connor, who, at that 


time was the Acting United States Attorney 
for the Government and by Ralph- ss ili | 
a member of Mr. Raichle' S firm. This, | 
z take i, I trust, was arrived at by the 


babties oor some bciaieedaiaan, after 


idcktng 4 at actos vacua, after very 


thoughtful ‘Consideration of the termin- 


ology to be used there and furthermore, I 
suppose, Mr. Jones, that you made an argu- 


ment to Judge Henderson similar to the 


annann that you are making to me. In 


the ordinary vest if we have a stipulation 


om Pees 


of fact, we cannot, - you know, that is 


it. I ‘mean, certainly, if Me. Raichle 


H. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS. U. S$. DISTRICT COURT 
WESTEAN CISTRICT OF NEW YORK 


MR. RAICHLE: 


THE COURT: 


MR. RAICHLE: 


THE COURT: 


a a1 
agreed that we could use another word 
here that would be simple because then me 
is a stipulation, but if he says, ae 
I object", I cannot change the words used 
in the stipulation. If, for some serious | 
reason, a misrcrrcsentation of fact or 
let us say some - - 

Fraud or overreaching cc-duct. 

Misconduct, outrageous misconduct on 
the part of the person who signed the 
stipulation for the Government, that Mr. 
O'Connor had no authority to act or sone- 
thing like that, then I think we could 
reopen, but otherwise, it seems to me that 
when these stipulations are worked out in 
detail, especially in a case like the 
cases ike you have, Mr. Jones, because 


. | 
this is your stock in trade. You deal in 


stipulations. If I had a pro se litigant | 


in here who wasn't carefully advised, then 
Maybe I ought to think more carefully ! 
about this buatiade. 

I make the - - 

I think the burden is on Mr. Jones, 


Mr. Raichle. 


H. T. NOEL & E. F. KNISLEY 
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I make the further representation to 
your Honor and I am prepared to prove it 
that the stipulation as proffered to us 
contained the word "commission", and that 
the word originates wit! he Government, 
not with us and that the negotiations for 
this stipulation were, as you say, 
thoughtfully conducted on both sides and 
it is relied upon. Just think what we are 
doing. We are dealing with 1963, 1964 
and 1965 with respect to transactions 
which had their origins years before that 
and were continued during the years I just . 
mentioned. Now then, it is because the | 
stipulation was entered into that certain 
discovery was not conducted by us. It is 
because the stipulation was entered into 
and is relied upor that we don't have 
certain witnesses here. This is no tine 
to bring up something like this. My 


purpose offering the stipulation, it is 


my position without reservation that that 


makes my prima facie case and I may or 
may not call witnesses on the subject. 


I don't see how, under any circumstances 


H. T. NOEL & E. F. KNISLEY 
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the stipulation can be amended, reputiated, - 
I don't mean t~ use a harsh word, Mr. 


Jones, at this juncture or at any juncture, 


| 


during the trial. I think it is conclusive. 


MR. JONES: May I make some comments, your Honor?) 


| 


THE COURT: Yes, certainly. 


MR. JONES: First, I don't think that Mr. Raichle! 


{ 


can show that he was prejudiced by the 


change of this word. As a matter of fact, 


one of t)e issues in the stipulation is | 
whether *ne commissions, the term I ey 
to use was payments, - this is on Page «, 
received by Joseph C. Weber, directly from 
Mobil Oil Company were also properly in- 
cludable in the income of the olaintics 
corporation for its fiscal years ending 
June 30, ‘63, '64 and '65 on the grounds 
that the commissions were. actually earned 


by the corporation, so I think that the 


tion leavesthat matter open; who earned 


very terms of this issue in the stipula- 


them. Was it the corporation or was it 
Mr. Weber acting independently from the 
corporation so I don't see how Mr. Raichle 
can aay he is prejudiced by the word 
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"payments" being used, and secondly, I 
would like to hand to the Court a copy ae! 
the case Stavroudis vs. United States in 7 
the Second Circuit, where the Court allowed 
a stipulation to be changed where it was 
made clear sometime in advance of trial 
that the United States wanted to change 
the sripcletion to add another issue and 
the Court allowed it and the Court of : 
Appeals said that there was no oeatuiies 
against the taxpayer and upheld the 
Court's action ir permitting the stipula~_ 
tion to be amended.. 

MR. RAICHLE: No, but the point about it - - 

THE COURT: Will you hand that up, please, Mr. 


Jones. Mr. Jones and Mr. Raichle, I will 


‘ 


hear you, but I want to find out something. 
As I understand it, Mr. Raichle tells us 
that this stipulation was prepared after, 


| 
x suppose, some talk by the Government. 


MR. JONES: That is corvect. 


Is that correct? | 
: \ 
| 


THE COURT: And then it was sent on for signature 


after the Government prepared it. 


| Mt, JONES: That is also true and it was prepared 


| 
I 
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with my understanding that the commission 


was a payment made from one person to 
another and - - 

THE COURT: All right. Let me ask you this, Mr. 
Jones; when you went to Judge Henderson 
and then Judge Henderson heard your argu- 
ment and he denied the same relief you are 
asking for now, is that true? 

| MR. JONES: - Yes, he did. 

THE COURT: All right. .Judge Henderson then 
died in February, 1974 and shortly after 
that you were aware that this then cane 
onto my énvenian, is that right? 

MR. JONES: That is correct. 

THE COURT: All right. Then, if memory serves 
me correctly, I believe that in the 
oumectine. I think it was in 1974 that yo 
and I don't know if Mr. Raichle was here, 


but somebody from his firm was here, “Wr. 


Stephens or maybe somebody else and we had 
a meeting or two about this case. 

MR. RAICHLE: That is correct. 

MR. JONES: That's right. I think that was 
su 


7 December of '75. 


THE COURT: At least it was several months aso 


H. T. NOEL & E. F. KNISLEY 
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MR. JONES: 


THE COURT: 


MR. JONES: 


THE COURT: 


MR. JONES: 


-and we had some dates to set for trial. 
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when we had a meeting and we talked about 
I was trying to get you to settle and, of 
course, there was a big issue involved and 


then we talked about possible trial time 


You knew at that time that you had made 
this motion to Judge Henderson and he had 
denied your motion and you knew at that 


time that tle stipulation was here as part 


of the record in this case, is that right? 
I certainly was aware of that, your 
Honor. Whether I specifically thought 


| 
about it at that point or not, I can't | 
say. 


Of course, this has been your file.~ 
all along. : 

“Phat's right. 

All right. the question then = Lf 
this was an important matter to you, why 


did you not make the motion at that time 


so if the Court granted the motion that 


that would give plaintiff an opportunity | 


to change his strategy as far as trial 


was” concerned. 


If I had thought that this required 
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| 
plaintiff to change strategy, your Honor, 


| 
I would have reconsidered even filing the 


ed ae 


motion, 

Mr. Jones, this is either a matter 
of importance to you and to the issues in 
this case, or it is not important. Is 
that right? 

That's right. 

If it is important and I trust it is, 
otherwise you wouldn't make the motion, - 
it is important. 

It is Lovinehidt to me to change it, 
yes, your Honor. 

court: . '- If it is important to you to change 


it, then you would also assume that it 


would be important to the other side, I 


_ suppose. 

I can't speak for them, your Honor. 
I don't iilalaaiaia why this would affect 
their presentation. 

COURT: men I can assume, I bascuce, and it is 
not an unfair assumption to say if it is 
important for you then it is certainly : 

-going to be important to the plaintiff a 

| 


this lawsuit ana I believe that if this is 
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RAICHLE: 
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something which you thought was important 
and urgent, you should have made it well 
before the impanelment of the jury in this 
case. I will read. I will look at the 
Stavroudis case which you have handed up 
to me. 

I didn't give that cite to Mr. 
Raichle or Mr. Stephens, your Honor. 

All right. It is 309 Federal Reporkes 
2a 480. | 

309 F2 4 what? 

480, 

Thank you. 

One more thing, your Honor. I think : 
that Judge Henderson's opinion indicated | 


that the matter could be brought up again : 


at trial and that's why I bring it up now. 


Yes, but he brings up no fact or 
stcidiubtanice other or different than that 
which was developed before Judge Henderson. 
I.don't want to be repetitious, but a 
stipulation as to a proposition of law may 


or may not be more easily changed, but a 


‘Stipulation of a material fact cannot be 


changed, certainly not at this juncture 
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without proof of fraud, without proof of 


overreaching conduct, and I am prepared to 
to to a hearing if we have to. I think 
enough has been delice. : 

THE COURT: Mr. Jones, in the Stavroudis case, - 
it is a short case. I think it is apparent 
that I haven't spent a long time reading 
it, but in this case, Judge Feinberg who 
was then a District Court Judge, he 
permitted, - this motion was made four 
months before trial and at that time, the ; 
Government stated it would contend at 
trial that the advances were capital 
contributions and the losses were neither 


| 


business nor non-business bad debts. tied 
they came to the ne of trial, he permitted, 
the trial judge relieved the Government 

of its early stipulation and submitted to 
the jury as an issue of fact for its de- 
termination whether the advances were 
capital contributions or were bonafide 


“loans, so that in that case, they didn't 


change the facts in the case. He just 


changed the eeet ions which were goinc to 


be put to the jury and furthermore, the 
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ee : 
Court says that appellants ie not show 
that the merits of their case were 
prejudiced in any way by os act of the 
trial Court. I believe that since we have 
had the stipulation which has been in 
force here in this case since February of 
1972, that it would, at this late stage, 
be completely unfair to the plaintiffs to 
permit an amendment of it by Court order 
and I refuse to do it, so I deny your 
motion. 

MR. JONES: Has the Court ruled in effect that 
this creates a prima facie case as Mr. 
Raichle states for the plaintiffs? 


THE COURT: I am not going to take any ruling on 


that now. I think that that is premature. 


MR. JONES: Very good. 

THE COURT: We have to listen to the witcn, 
We will fake a recess of — about 
ten mindtes and then begin. 


a 


(Recess taken at 11:20 a.m.) 


g&ereeneerteee th 
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and Mr. Jones equal attention and the 


same careful thought and consideration, 


first blush may seem a little complicated | 


[ il) 
ete eee 
as carefully to the cross examination of 
the witnesses as you do to the direct 


examination. Certainly, give Mr. Raichle 


so at this time, we will now hear the 
opening remarks of counsel. Mr. Raichle. | 
Your Honor, ladies and gentlemen, 


I will try to simplify a case which at 


to you. In the last analvsis, it isn't 
complicated. 

- As has been said to you, this is an 
action by a corporation that is a close 


family corporation to recover taxes paid. 


a tax dispute with the Internal Revenue 


Service after you have filed your return 


‘As his Honor explained to you, if you ee 
| 


and the agent comes around and looks through 
your papers and documents and so forth, 

you have two courses open to you. If he 

has increased the assessment and charged 

you with more tax iia ie returns show, 
you may appeal his findings to the Tax 


Court. That is not this Court. That is 
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sevice geet, Tax Court set up within the 
Treasury Department, or you may pay the 
tax and then sue in this court to have it 
determined whether you really owed or 
‘whether the Internal Revenue Service and 
its agents were wrong in assessing you 
such original, - such additional amounts. 
Now, Mr. Weber's company chose the 
latter course, paid the tax, $82,154 for 
this three years in question and now sub- 
mits to this Court and you as a very 
shila dennis part of it, the question of 
whether he really, or the corporation wales 
tiles this additional amount of money. | 
First, what is Weber, Incorporated 
or Joseph Weber, Incorporated. It is, as 


I say, a close family corporation like 


any one of you might have, like one any- | 
| 


body else might have to conduct business 
in preference to conducting it as an 
individual. 

Now, who is Mr. Weber? Well, he 
sits here, the gentleman clos2st to the 
aisle, the fartheat away from you of the 


two who are sitting there. Mr. Weber, 
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as has appea: :d from the examination of 
jurors, live: in Niagara Falls. He 
started out as a young man, worked hard 
all his life. First he worked for some- 
thing called the Maloney Coal Company, 
going back thirty years or more, and then 
he worked for somethiiug called the Simon 
Oil Company for some ten years or more 
and then he had the desire that drives 
so many of us to have his own business so 
he struck out for himself, so to speak, 
in the heating bk heebieas, 

‘Now, this case doesn't involve the 
sale of gasoline or other oil products. 
It is related exclusively and more narrowly 
to the home heating oil business and in | 
the course of time, in or about 1949, he 
organized this plaintiff, be anaes which 
is doing the suing here and commenced to 
_ buy oil from one or more of the major, 
so to speak, and resell it to the home 
customer and shortly, prior to that time, 
he had also been engaged in selling oil 
himself personally on a commission basis. 


Well, by dint of hard work, the 
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iy G 
| 
: 
1 business of the Weber Corporation, I call 
2 it, - Joseph C. Weber, Incorporated, so 
3 when I refer to the "Corporation", that 
: 4 is what I am talking about, under Mr. 


5 : Weber's guidance began to grow in size and 


accumulate more and more customers. Now, 


7 there is one thing about the heating oil 


business that you may know from your 


general knowledgé, but which is of sore 


moment, the homeowner who buys the heating 


oil isn't particularly concerned with the 


brand as long as it is a good one. Most 


13: of us, - I don't know whose heating oil = 
14 we have at home. The wife claims I don't : 
15 even know whether we buy oil or gas, but 
16 I think it ia oil. | 

i” _At any rate, Mr. Weber, - the company 
18 now, en Corporation would buy its oil : 
19 : ' at one price and sell it at another price | 

20 ha the homacimnee ; He, on the other hand, 


was selling some oil on a commission 


basis personally and when you organize a 


corporation, you don't have to turn over 


to the corporation all your business. You: 


reserve some for yourself and turn over 


24 
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the cont to the corporation and in the 
course of events, Mobil Oil Company, by 
whatever its correct mes is, was paying 
Mr. Weber personally a commission for the | 
‘sale of its product and he made a deal with 
Mobil whereby he was to get a commission, 


a typical business transaction. Those 


of you who have had contact with sales 


| 
know that a convensional way of compensat- 
| 
n 


ing the salesman is to pay him a commission. 
Sothing could be plainer than that, and 
back in the early 60's, this starts and | 
it continues through '62, '63, '64 and me 
Now, the years that we are concerned 
with here, - you are concerned with, are | 
taxes fo the years 1963, 1964 and 1965. 
Now, back in those years, conditions in the 
oil business were quite different from what 
they are now. It was, so to speak, a 
buyer's market. The question was who is | 
going to buy the oil, where could you sell 
it. Today it is quite different. It is 
where can we buy it and who will sell it 
to us. At any rate, it was highly compe- 


titive and more oil than people seemed to 
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need or could use and Mobil offered to 
pay Mr. Weber personally a commission if 


he would sell their oil and logically, what 
. | 
does he do; he says, "Well, I will sell 


| 


it to my own company", and he proceeds to 


sell Mobil Gas to his company, Joseph C. 
Weber. He owned all the stock except, 

I think, a fraction of a share which his 
wife owned and the dollar sales amount 
grew from, oh,-:I think somewhere around 
half a million dollars to over a million 
dollars, ak tee as the corporation is 
concerned. I think it got up to five 
thousand customers and the corporation 
made a profit on — sold ‘ian Mr. 
Weber was paid a commission on what he 
sold to the Weber Oil Company for the 
Mobil Gas Company. 

Now, the commissions were paid by 
check, sent to Mr. Weber's home made out 
to him personally, deposited in a bank andl 
he paid every cent of tax that was re- 
quired to be paid on the commissions 
which he was receiving. He revealed them | 


in his income tax returns for every year, | 
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particularly "63, '64 and '65 and paid the 
tax. His corporation, on the other hand, 
filed its returns and was operating at a 


profit and paid every cent of tax it owed, 


-80 he paid all the tax that anybody else 
pays in the same bracket and for the same | 
income. The corporation paid everything 
that the corporation was required to pay 
on the basis of its profits. 

This isn't a case where anybody 
claims there was any subterfuge, any 


deception, any fraud, let's use the 


naughty word. It is a case where a man 


| 
! 
| 
| 
! 
| 
| 


paid every cent that everybody else pays 
under the same circumstances and by a 


couple of eager beaver agents come around 


and they go through Mr. Weber's books and | 
records and they go through the corpora- 
tion books and records and one or the other 


of them gets what he thinks is a pretty 


good idea to get some more tax out of the 


people who paid all the tax that anybody 
else pays. He says, "Well now, here 
“Mobil calls this a commission; Weber calls 


it a commission and they have paid a tax 
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on it but we have got a legal theory. 
take the position that these commission 
payments to Mr. Weber, personally, weren't 
really commissions, that they were income 
to the corporation", and that they were 
what they call, - they have a happy phrase, 
a constructive dividend that the corpora-_ 
tion, - it is just as if the corporation 
had received the commissions and had paid 
the money to Mr. Weber as a dividend, : 
The parties to the transaction knew 
it was a eessiidston but the agents want 


te call it something else. Well, one 


thing I am going to prove beyond every 


shadow of a doubt that this man and his 
company paid every dollar in tax that 
anybody else pays and that this is simply > 
an attempt, an unworthy attempt, may I 


say, to tax him twice, into the corporation, 


out of the corporation as a dividend. 
Nobody called it a dividend until some 
smart aleck tax agent comes around and 
hits upon the phrase. 

Now then, if the money was, in fact, 
a commission and if he paid, as he did, 


every dime that he owed as a tax on that 
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commission that ends this case in the 
sense that his assessment of $82,000 for 
the three years was wrong, illegal, 
unlawful and he is entitled to recover 
it back. 

You can see that, so the first ques- 
tion is, were these payments dividends, 
were these pasieenks commissions or can the 
Government, at this late date, twelve. 
years after the first of the events, put 
a ai fferent label on them, for the siphons. 
of collecting a double tax. 


Now, if you want to engage in the 


ledger domain of the tax people and say 


that this money that was paid as a con- 
mission to him personally, on which he 


paid a tax, really went to the corporation, 


(3 
' 


then it is our claim that if you want to 
deal in treating things as if they were 
something else, then you can simply add 
the commissions to the salary which he was. 
getting from the corporation and if the 
aggregate constitutes reasonable compensa- 
tion, the tax would be the same and they 


would have assessed him $82,000 too much. 
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Tf this seems complicated, it isn't my 
fault. It is the imagination of these 
tax fellows and I don't know whether they 

wil’. have tne nerve to be on the stand or 
‘not, but we will have some fun if they do. 
This thing of calling something other than 
what it is is a great bit of the arsenal 
over there. Another tact, they usually 

‘send out some fellow with a nice person- 


ality, looks harmless, represents the 


Government and he is only doing his duty 


and all that sort of thing. Now, I think 
when we get through here that you will find 
that we are right about this, that this 

is an American court and in the tradition 
‘of American justice, listen to them just 
‘as carefully as you listen to me. 3%e¢ 

fair to them, but be fair to us. Get out 
of your mind, please, that there is any 
element of sharkness or wrongdoing on our 
part. If I don't sound like a broken 


record, we have paid all the tax that any- 


‘body else does and all the taxes anybody 
| 


‘should do and give us back what was taken 


from us illegally. In the iast analysis, 


| 
H. T. NOEL & E. F. KNISLEY | 
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MR. JONES: 


[eae 


be fair. Thank you. 

Mr. Jones. 

May it please the Court, counsel, 
members of the jury: 

Judge Curtin and Mr. Raichle have 
already stated what the issue in this case 
is. I would like to make a.couple of 
things clear before I expl-in what I think 
the case is all about and what I believe 
the evidence is going to show. The import- 
ant thing is that this is a suit for re- : 
fund of corporate income taxes filed by 


the company called Joseph c. Weber, 
bi | 
Incorporated. I may refer to it or some — 


of the documents may refer to this company 


as the Weber Oil Company, but the important 
thing is this is a suit for refund of 
corporate income tax. Mr. Joseph iene 
ener tax liability is really not in- 


volved in this case whatsoever. 

| Now, the question which you are going | 
to be ultimately asked to decide is viether 
or not the Weber Oil Company should pay : 


oe | 


income tax on certain payments which were 


eG | 


made to Joseph C. Weber, the Weber Oil 
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Company's chief executive officer and 
stockholder, held almost all the stock; 
payments made to Joseph C. Weber by the 
Mobil Oil Company. : 

Now, the United States Government, 
course, takes the position that these 
amounts are includable in the corporate 
iacome of Joseph C. Weber, Inc., the 
Weber Oil Company, but before we get into 
that, I would like to explain a little 
bit about the corporation, the individual 
and the tax situations of each, because 
Mr. Raichle has talked about this system 
of double taxation and it is true, there 
is no eeeran about it, we do have sone- 
-thing like a system of double césaclon th : 
this country and I have got some pictures : 


which I think might - - 


MR. RAICHLE: I don't like to be unpleasant or 


technical - - 
THE COURT: Mr. Jones. 
MR. RAICHLE: : But I object. 


THE COURT: :* > I think we should wait for the order- 
| 
-ly presentation of this particular exhibit 


by witnesses. 
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JONES: Well, this isn' t an eae, your 


keep this clear in my mind. 


THE COURT: It may be appropriate ehitieae in 


Honor. It is just something to help me 7 
| 
' 


Summation, but not now. I think you shoul 

suet explain to the jury what you will 6) 

You can do that in your own words or oie 

to the stipulation of fact, if you desire. 

MR. JONES: Is the Court ruling that I can't use 
* these in my opening? 

THE COURT: You cannot use those in your Opening, 


yes, and there is a reason. for it, Mr. 


Jones, and the reason is that we have no 


exhibits in evidence yet, and we cannot 
refer to material which is not in evidence 


SO we will wait and see whether or not it 


| 
| 
| 
is in evidence. If it comes into ee, 
then certainly you may refer to it. 
Otherwise not. You may eontlens : 

I don't want to mislead the Court, 
your Honor - - 

Please .- - 

These aren't intended to be exhibits. | 


-Mr. Jones, please, you may continue 


with your opening. 
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| : 
In any large corporation like Eastman 
Kodak or Mobil oil Company or any company 
when the corporation earns income, it pays 
income tax upon the income that it earns 
and big corporations and small. corporations 
such as Joseph C. Weber, Incorporated have 
stockholders and these stockholders pay 
income tax on the dividends that they get 
from the corporation so that you might say 
that there is something like a double tax 


situation in this country where money is 


_@arned by the c oration; it is taxed, 


taxed a corporate income tax, and when it 
goes to the individual stockholders they 
pay individual income tax. The tax which 
you and I, all of us pay is individual 


tax, and they pay tax on the dividends 


apr 
which they receive. We have paid income 


tax since 1909. There is nothing new about 


this. We have had an individual income 


tax for just about as long and when you 


have corporations and individuals, this is 
a situation that you might say occurs. 
The money is taxed when it comes into the 


corporation and it is taxed when it goes 
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to the stockholder. Nothing unusual, | 
illegal or devious about this and it is | 
important to note that the Government, | 
and nobody ever says that a business has 

_to operate in a corporate form. A business 
can operate as an individual proprietor- | 
ship as Mr. Weber did for several years. 


There are certain advantages to a corpor- 


ation, certain business reasons, limited 


| 
| 
liability, things like that, so that 


nobody requires a business to operate as 
a corporation. 
Now, the important thing is that — 

the money is earned by the corporation, it) 
is supposed to be taxed.under the corporate 
income tax laws and it can't be short- 
circuited by having money that the 
corporation earns payable to a skecineider: 

The evidence in this case, as Mr. 
Raichle indicated, is going to establish 
that Mr. Weber was in the fuel business, 
started out in the 1940's in the Niagara 
Falls area and in 1949, for business 
reasons, he chose to form a corporation 


and the years that we are c ncerned about 
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are 1963 through 1965 and during those 
years, the Weber Oil Company received its 
fuel oil from the Mobi] Oil Company and 
sold it to its customers nae course, 
the Weber Oil Company paid the Mobil oil 
Company for the fuel that it received. 

Now, there was an arrangement that 
was set up sometime in the 60's between 
the Mobil Oil Company and Joseph Weber 
and the Weber cil Company and this can 
roughly be explained as follows, and I am 
sure we will get into this during the 
pPiaintiff's Sotion of the case: 

The Mobil Oil Company paid something 
called a adie allowance or a competi- . 
tive allowance based dock the number of 
gallons that the Weber oil oe 


purchased from Mobil so that if the 


| 
Weber Oil Company bought a thousand gallons, 
| 
| 


for example, from the Mobil Oil Company, 


| it would be, or there would be a temporary 


| 


! 
allowance of .65 cents per gallon, at least 
during one period covered by this case. 


Now, this temporary allowance, instead of 


: 
| 


being paid to the Weber Oil Company, it was 


| 
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paid to Joseph C. Weber and this temporary 
allowance, which is between thirty and 
fifty thousand during each of the years 
in suit, this is the amount which you are 
going to be asked to decide whether it 
should be includable in the income of 
the Weber Oil Company or not. Now, when 
you are listening to the evidence of this, 
the evidence regarding this particular 
deans, I would suggest you keep in mind 
the following; when Mr. ieber was working 
for the Weber Oil Company and when he went 
to Mobil and arzrangements were made for 
this temporary allowance or discount, 
whatever you call it - - 

MR. RAICHLE: Commission. 

MR. JONES: Was he working independently, - Mr. 
Raichle refers to it as commission, - was 
he working independently, or was he work- 
ing for the Weber Oil Company. The 
evidence is going to show you, ladies and 
gentlemen, that no man can serve two 


Masters. Mr. Weber, when he acquired this 


oil, when he sold it, when he dealt with | 


his. customers, he was acting for the Weber. 


| 
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Oil Company. “That was who he was employed 
by. That is who he worked for and that is 
the corporation whose best interests he 

is supposed to serve and consequently, 

this allowance or commission which was 
paid by the Mobil Oil Company to Joseph 
Weber, was really earned by the corpora- 
tion and should be included in the corzsora- 
tion's taxable income. 

Now, Mr. Raichle has talked about 
some fast footwork or something like that 
with regard to reasonable compensation. 
Mr. Raichle claims that okay, if this 


money is earned by the Weber Oil Company, 


af it is supposed to be includable in the , 


Weber Oil Company's income, then the 
Weber Oil Company is entitled to a deduc- 
tion for additional reasonable compensa- 
tion paid to Mr. Weber. 

The evidence is going to show quite 


clearly that the corporation never intended, - 


Weber Oil Company never intended that this 


| 
| 


money would be paid to Joseph Weber as 
compensation or a salary. Mr. Weber was 


adequately compensated for the services 
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that he did for the Weber Oil Company. 
In fact, the corporate tax return is going 


to indicate that he spent all his time 


working for the Weber Oil Company and it 
| 
| 

-was never intended that this money from 

- the Mobil Oil Company was supposed to be | 

| 


an additional compensation to Mr. Weber 

| 
for his services as chief executive officer. 
As a matter of fact, with regard to the | 
reasonable compensation, the Internal | 
Revenue Service never even questioned that. 
They accepted exactly what the oorpebantad 
put on their income tax returns as a 
deduction for compensation paid to Mr. 


Weber, the chief executive officer, so 


evidence, I join Mr. Raichle in asking 


| 
| 
in conclusion, as you listen to the 


that you listen carefully to the evidence, 
whatever it is presented by both chun. 

I suggest you keep in mind the question 
can someone serve two masters, can Mr. 
Weber work for his own Weber Oil Company 
and at the same time, carry on a separate 
independent business of his own. Thank 


you. 


H. T. NOEL & &. F. KNISLEY 
OFFICIAL REPORTERS. U. S. DISTRICT COURT 


MEET ENA MIOTEIl eT Ae we VR 


THE COURT: 


THE COURT: 


MR. JONES: 


[ 38] 
= 60. 

Ladies and gentlemen and counsel, at. 
this time, the United States Attorne; has 
a problem and a long time ago, I arranged 
for a meeting with some lagers from out 


of town in regard to another case and it 


is important that I meet with them and, 


therefore, because of that, we will adjourn 
the trial of this case now until — 
o'clock this afternoon. As I explained to 
you before, do not discuss the case in 
the interim. Keep your minds open. Come : 
back to ie dae room a few minutes before 
2:00 and we will start promptly at that 


time. You may now go out with the Marshal. 


Spectators, keep your places, please. 
(Jury escorted from the courtroom.) 


Mr. Jones, Mr. Raichle, we will then 
see you at 2:00 o'clock. If you desire, 
Mr. Jones, you could leave your materials : 
here with the clerk. 


Thank you. 


(Recess taken at 12:05 p.m.) 


wnaeke kek ke 
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plaintiff upoh trial of the case and on 
the witness list it states other witnesses 
may be called in rebuttal, but thate names 
cannot be stated so I am under thc assump- 
tion that Mr. Borenkind was not a rebuttal 
witness, but was going to testify during 
Mr. Raichle's case and with regard to 
being a rebuttal witness, I think it is 
very clear, your-Honor, that he can't 
testify as a rebuttal witness with nothing 
to rebut and there is nothing to rebut at | 
this point. 
RAICHLE: ' And there won't be much to rebut, if 
anything. | 
THE COURT: Mr. Raichle, as I understand, you are 
going to call - - | : | 
I will call the witness. I don't | 
care what label they put on him. 


THE COURT: All right, fine. 


(Jury returns to the courtroom.) 
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MR. RAICHLE: Mr. Borenkind. 
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| 
| 


SAMUEL H. BOREN KIND . (3317 Milburne Avenue, 
Baldwin, New York), a witness called by and in behalf of the 
plaintiff, having been first duly sworn, was examined and 


testified as follows: 


DIRECT EXAMINATION BY MR. RAICHLE : 


MR. RAICHLE: Shall I proceed, your Honor? 


THE COURT: Yes. 


BY MR. RAICHLE: 
Q. Mr. Borenkind, what is your, - I shouldn't say "business"; 


what is your occupa. -.on? 


We are tect a profession. 
My pectakeien, my specialty is practicing within the 


petroleum industry. 


| 
| 
I am an Attorney at Law. 7 


And how long, - strike that out. Are you a member of 
the Bar of the State of New York? 

I am, sir. 

Are you a member of the Bar of the United States Supreme 
Court? a : 

I am. 

Are you a member of the Bar of the Court of Appeals 


for the Second Circuit? 


I am. 
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And various of the bistrict Courts throughout the 
United States? 
That is correct. 
And, sir, from what institutions have you been 
graduated? 
St. Lawrence University, Columbia University. 
I see, and when did you get your law degree? 
i932. 
And has it developed or eventuated that you have’ 
specialized in certain branches of the profession? 
I have. 
And what? 
i specialize asain: the aes industry insofar as 
the middle aon is concerned. 
What do you mean by the middle market? 
The jobber or reseller, the one who buys products from 
a refiner and resells it to other resellers and/or 
“sumers. 
% is the business of Joseph C. Weber, Incorporated, 
is it? 
It would be ‘ middle marketer. 
And you specialize in that phase of the petroleum 


industry? 


I have, sir. 


And could you name some of your clients? 
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Well, I am the attorney for the Empire ee Petroleum 
Association. 

Keep your voice up. Keep your voice ih if ‘you will, 
please. ; 

I puprewent the Empire State Petroleum Association; 
The Pennsylvania Petroleum pre nen eee Petroleum 
Association of Delaware; Long Island Oil Terminal 
Operators within th: oil industry and I have acted as 


consultant for many other trade associations such as 


New England Fuel Institute, Fuel Merchants of New Jersey 
and others throughout the United States. 

That is enough, and over how many years has this 
specialization of yours taken place, if you don't mind. 
I don't mind. Better than forty years, sir. 

Now, as the eee have past, have you been informed 


from your specialization and through your specialization 


companies, large and small, to the gross sales and 

net sales and other factors and figures in hacia’ 
I have, sir. 

Now, at our request have you made a study of the figures 
disclosed by the tax returns with respect to the dele 
sales of Joseph C. Weber, Inc. during the years '63, '64 
= "65? 


I have, sir. 
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And have you also been informed by figures from these 
same sources, - that is, the tax return, - what the 
corporation paid in the way of a Salary for each of 
the years? 

A I have been so informed. 

MR. JONES: Your Honor, before Mr. Raichle 
proceeds, I wonder if Mr., - if he could 
tender the witness. 

MR. RAICHLE: I can't hear, I am sorry. 

MR. JONES: I wonder'if he could tender the 

| witness if he wishes to do so as an 
expert and specifically what field he 


desires to name him and also I would 


| 
| 
| 


‘like to request a short voir dire before 
he proceeds. 
MR. RAICHLE: Go ahead, ask him pereren you want. 
THE COURT: Certainly, Mr. Jones, you may 
inquire about the background of the 
witness. 


Go ahead. 


PRELIMINARY EXAMINATION BY MR. JONES: 
Q Have you testified as an expert witness before, Mr. 
Borenkind? 


On several occasions. 
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And what type of ee ee was. that? 

All related to the petroleum industry, sir, as to 
valuation, as to reasonable income of the participants, 
the principal officers. 


And can you name the cases where you did that, Mr. 


I can't, but I do recall some years back testifying 


Borenkind? j 
| 


in the Southern District Court, Federal. I recall 
appearing on behalf of certain clients of mine before 
the Internal Revenue Service with respect to the 


reasonableness of witnesses' salary. 


But you weren't testifying as an independent expert? 
No, I was not. I was appearing as an attorney. 

Are there any saiiee where you testified as an independent 
expert before a court? 

As “s reasonable salaries? 

Yes. 

I do not recall, sir. But I don't think I have. 

Now, what is the field that you have testified as an 
expert, independent expert? 

As to the valuation of the petroleum industry, middle 
marketer. 

Can you explain what you mean by that, evaluation of 

the industry? 


For estate tax purposes, to determine the value of the 
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We have also testified in other instances. 
Now, which case was that? | 
I don’t recall the case, sir. I have handled many 
thousands of them over the years. | 
Was it in a Federal Court? 
It was in a Federal Court, that I do recall. 
Do you have a resume or dey eihan of your qualifications 
as an expert? 
Not with me, sir. 
Q And did you - - : 
MR. RAICHLE: ~ He has got it in his mind. Ask him. 
THE COURT: _Mr. Raichle, one at a time, please. 


MR. RAICHLE: I beg your Honor's pardon. 


BY MR. JONES: 


Q Did you testify as an independent expert in that 


specific case? 

Yes, I did, 

And you don't recall the nane? 

I do not recall the name. 

Do you remember when it was? 

That must have been some fifteen years ago, sir. 
And you remember what Court it was in? 


In the Federal Southern District Court, New York. 
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Do you remember the judge? 

I do not. 

_Now, any other instances? 

well, I am appearing as a witness at the present time 
in the State of Tennessee where I have been examined 
before ree I have not as yet appeared in the Court 
itself because it has not as yet been reached for trial 
but. I am testifying in that particular proceeding in 
connection with the valuation of the stock between tw 
principal stockholders taking into consideration the 
salaries of the remaining stockholder within the 
corporation. 

Is that a fuel corporation? 

That is, sir, both heating oil and gasoline. 

And you are testifying as an expert in that one? 

I am. 

And are you comparing the reasonableness of the 
compensation of any of those individuals with others? 
In that particular case, yes sir. I can give you the 
name of that case because it is fresh in my mind, sir. 
Fine. 

It is Benton Oil Service, Chattanooga, Tennessee, 
B-e-n-t-o-n. 


But you have never testified, I take it, as an expert 


in the field of the reasonableness of compensation other 
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than this Benton Oil Service case? 
name of the case, - fifteen years back. 


And was that based upon the study of statistics? 


No, sir. It is based upon my experience with middle 


Oh, I did some ten years back. I don't recall the 
| 
| 
| 
| 


marketers in the petroleum industry, people who I have 
| 


| 
represented from time to time whose financial statements. 
I have examined from time to time and it is based upon, - 
well, I would say seminars we have conducted within the 


industry to determine the reasonableness of salaries 


of principal officers. 
JONES: Would your Honor allow me just a 
| moment, please? 
I can't hear you. 
_I‘m sorry. I just asked for a 
moment to confer. 
Oh. 
That is all the questions I have, 
your Honor, on voir dire of ae, Gobagkind 
"I would not object to his qualifications 
as an expert in the petroleum or fuel 
_ industry. 
THE COURT: All right. You may continue, Mr. 
-- Raichle. 


MR. RAICHLE: Do we have a copy of that? Could 
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this be marked? 


THE COURT: Mr. White. 


(Plaintiff's Exhibit Number 8 


_marked for identification.) 


BY MR. RAICHLE: 

Q I show you Plaintiff's Exhibit 8 for identification 
and it contains six columns, - I might say seven 
columns. Over at the left it says 1963, 1964 and 
1965 and then there are headings, the next heading, 


"Total Gallons". Do those represent the gallons sold 


by or which passed through Joseph C. Weber, Inc., in 


the respective years? 


MR. JONES: : I will object to that, your Honor, 


unless, - the witness hasn't identified 
- that. 

MR. RAICHLE: It is taken off the income tax. 

THE COURT: Mr. Raichle, evidentaly Mr. 
Borenkind made Some studies of some 
records and I think that the objection 
is, why don't we let Mr. Borenkind explai 
what the Exhibit is. 

MR. RAICULE: All right. 


THE WITNESS: I have examined the income tax 
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returns for Joseph C. Weber, Inc., for 
She years in question. For the fiscal 
year ending 1963 his total number 2 
heating oil gallons sold at retail was 
6,590,073 gallons. In dollars his gross 
sales, according to the tax return, was 
$1,080,338.46 and the cost of sales was 
$724,904.71, thereby generating a gross 
profit for that year in question of 
$355,433.75. “For the fiscal year ending 
June 30, 1964 Joseph C. Weber, Inc., sold 
5,593,553 gallons of number 2 heating oth 
at retail. His dot tae gross sales was 
$934,036.06, while his cost of sales was 


$579,602.70, thereby generating gross 


profits of $354,433.36, and for the fiscal 


year ending June 30, 1965 the Weber 

Corporation sold at retail 6,374,750 

gallons of number 2 heating oil. Gross 

sales amounted to $888,845.36. The cost 

of sales was $527,432.44, thereby gondenes 
ing gross profits of $361,412.92. 

BY MR. RAICHLE: 


ime And what do the columns over on the side, the last two 


columns represent? 
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' 


Well, the next column was the salary paid to Joseph c. 
Weber by the Corporation as reflected by the tax return 


for the year '63, forty-one thousand; For the fiscal 


the fiscal year ending 1965, fifty-two thousand. 
Now, from - - 


The other column, Mr. Weber, as an individual received 


| 
year ending June 30, '64, fifty-two thousand, and for | 


Mobil Oil commissions of $43,274.10 which together with 
the salary paid for the year in question, total compen- 
sation of Mr. Weber was $84,274.10. 

On that theory of the case? 

For the fiscal year ending June 30, '64 the Mobil 
commissions to Mr. Weber, ‘eid individual was 35,673.47 
and tagether with his salary from the corporation of 
$52,000., Mr. wales combined received a total amount of 
$87,673.47. And finally, for the isch) owas ending 
June 30, 1965, salary paid by the corporation to Mr. 
Weber was fifty-two thousand. The Mobil Oil commissions 
generated 51,703.17, nthe a total aie ca to Mr. 
Weber of $103,703.17. 

And if you took the amount paid by the corporation, 
Joseph C. Weber,Inc., and the amount received as combiaalond 
and in theory and hypothetically assumed that the corpor- 
ation received the amount designated as commissions in 


each year, if you added his salary and the commissions | 
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€ach year and for each year and had the aggregate 
of the two, would the aggregate be fair and reasonable 
compensation and in line with what executives doing 
similar work in the industry in those Sikee wees 
receive? 
MR. JONES: Your Honor - - 
THE WITNESS: The answer is "Yes". 
MR. JONES: I wonder if I could just have 
an objection to the foundation for that 
question because there is no evidence 
in the record to whine that that money 
was on as compensation to Mr. Weber 


for his services to the Mobil Oil Company. 


THE COURT: I will permit this. 


MR. RAICHLE: I said hypothetically. 

THE COURT: Hypothetically, yes. At this stage 
I will permit the witness to answer the 
question. Of course, you nay cross etantne 
and then we will consider argument at a 


later time. 


BY MR. RAICHLE: 
Q - The combined items, - that is, the salary and the 
commission in each instance would be in line with the 


compensation paid by others in the same industry on the 
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basis of the same assumed facts, is that right? 
A That is correct, 


MR. RAICHLE: You may ask. 


CROSS EXAMINATION BY MR. JONES: 

Q Mr. Borenkind, have you ever examined the books and 
records of the Joseph C. Weber, Incorporated, yourself? | 

Other than the income tax returns, the answer is "no". 


Now, what records of the company did you look at, if 


None. 


And when did ‘you look at the income tax returns? 


| 
| 
anything, besides the income tax returns? 
| 


Last week and early this morning. 
Did you prepare a written summary of your conclusion? 
In pencilled notes, yes. 
Can I take a look at that, please? 
THE COURT: Surely. ~ 
THE WITNESS: You may. 
THE COURT: Are there many sheets there, Mr. 
Borenkind? 
THE WITNESS: Just one. 
THE COURT: Just one. 
THE WITNESS: It has several memorandums there. 
BY MR, JONES: | ‘ 


Q May I look underneath? Is thew anything underneath 
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I don't believe there is. You may. 
Now, were you aware, Mr. Borenkind, that these commis- 


sions were paid from the Mobil oil Company to Joseph 


I was so told. 

And they were not reflected upon the corporate income 
tax returns of Joseph Weber, Incorporated? 

They were not. 


And you are assuming, by your testimony that these 


| 
Weber directly? 
| 
| 


were, - that these commissions were additional compensa-| 
tion to Mr. Weber, correct? : | 
I was not, sir. I was taking into consideration the 
amount of wattons sold at retail, middle distillate, 


gross profits generated and what would be the fair and 


reasonable Salary of a principal stockholder and active 
participant in a heating oil business. 
Well, when you, - excuse me. Did you prepare this little 
typewritten slip here that Mr. Raichle handed me? 
A No, I did not prepare it. 
Qa So that - - 
THE COURT: ‘ So there is no confusion, there is 
one marked. . 
THE WITNESS: That is the same as the one that 


was marked. 
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THE COURT: Evidently, someone made a copy? 
THE WITNESS: Yes, of Exhibit - - 

1 THE COURT: Why don't you compare the two, Mr. 
Jones, and if they are the same, let us 
use the exhibit which is marked. 

MR. RAICHLE: Here it is. 


THE WITNESS: Here is the exhibit. Mr. Raichle has 


THE COURT: Mr. Raichle “has it. Let us use «he 


one that was marked. 


BY MR. JONES: 
Q Now, on this Exhibit PR, there is a -)lumn on the sae 
right saying, "Total compensation to Joseph Weber", 

You didn't put those words in there, I take it, did you? | 
No, I did not. 

You took the compensation which was paid to Mr. Weber 

from the corporate tax return, correct? 

I examined the corporate tax return and I saw the figures 
there, but I didn't take them. I examined the tax sehoes, 
ves. 


You didn't extract the figures yourself? 


No, I did not, not according to my computations. 


| 
| 
| 


' These were extracted for you then by Mr. Raichle or “tr. 


Stephens? 
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That is mete: sir, 

Now, can you explain to me what, - is there any connec- 
tion between the yellow sheet here and this xhibit 

P8, any of those figures show on the - - : 

vas, “Adeording to my computations reflected in Exhibit | 
P8, are your gross sales of a million bighty thousand 
three hundred thirty-eight dollars and forty-six cents 
which represents gross sales and reflected in my figure,, 


are the cost of sales of 724,904.71, However, not 


reflected in Exhibit Pg is my next figure which is 


your gross profits of $355,443.75. This is my mathema- 


tical computation. Based upon industry practices, during 


the year in question, the principal stockholder, an 
active participant in this business,his fair and reason- 
able salary would have been twenty-five per cent of the 
gross profits generated by that business and, therefore, 
my figure for the year in question came up with a reason- 
aisle salary of $88,858.00. pid you obtain any comparables 
upon which you base this twenty-five per cent. ) 

Mr. Jones, from experience, we recognize that people 
within the industry during the 60's, ‘63, 64, '65, the 
years in question, the administrative Salaries of the 
principal stockholders active in the business was 
twenty-five per cent of the gress, ‘erofits. 

I know, but do you have any comparables or books or 


charts showing the other companies? 
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There is no such thing available as books or charts. 
They do have studies made. A Study was recently made 
of eighty-five jobbers throughout the United States and 
we have 30,000 jobbers throughout the United States. 
Your geographical area is different. Your marketing 
conditions are different. Primarily, in the New England 
States, of which New York is one, they primarily sell 
most of the heating oil. 
You say New York is a New England State? 
Is one of the New England States and the New England 
States primarily sell most of the heating oil. 
I say that is a new one on me. 


Well, it is, sir. I think we 611 sixty per cent of the 


heating oil throughout the New England States. ! 


Are you speaking of, - you mean it is in the New Sieland 
territory? i: | 
Yes. New York being in the New England territory and, 
therefore, from exposure with other middle marketers 

and from exposure with other jobbers in the years in 
question, the average reasonable salary of the principal 
stockholders, sit linel wee Salaries, was twenty-five | 
per cent of your gross profits and that's how I came up 
with the figures stated in my memorandum. 

“Is that os see tee formula? : 
It is an industry-wide practice for the years in ee 
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And do you have any kind of books or - - 


None available, sir. 

It is just your own observations as biskns in the 
petroleum business, is that correct? 

That is correct, sir, so using the same formula, Mr. 
Jones, I came up with '64 and "65. ) 

And are these all cf the work sheets Or scratch notes 
that you prepared? 

I had other scratch sheets and scratch notes, but those | 
are my concluding mathematical computations. 

JONES: - ; I would like to mark that as an 
exhibit, your Honor, and that is all the 
questions that I have. 

MR. RAICHLE; oo No objection; a it. 
THE COURT: | _ All right. Hand it up, Mr. Borenkind! 
THE WITNESS: May I keep this? 
THE COURT: _ You can keep the yellow pad, they 
are hard to get these days. 
WITNESS: Right, sir. 
COURT: Mr. White, will you mark that as 


a defendant's exhibit, please. 


for identification.) 
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Any other questions, Mr. Jones? 


May I have just one moment, please? 


het ee 
| 
| 
| 


Surely. As I understand it, it is 
just for iduokitionian. 
I would like to move it in, I think. 
You want to move it in evidence. 
I won't move it in at this point, we 
Honor. I think it has been identified as | 
the scratch notes prepared by Mr. 
Borenkind. 
WITNESS: Yes. 
COURT: That is right. 
JONES : I won't move it in at this point. 
COURT : | | All right. 
RAICHLE: -I am not going to move, but I have 
no objection if he wants to. 
Mr. Jones, are you finished question-| 
ing the witness? 


Yes, I am. 


Mr. Raichle. 


REDIRECT EXAMINATION BY.MR. RAICHLE: 
Q Do you know it to be a fact that the IRS only has to 
press a button and confirm what you have just said. 


MR. JONES: I will object to that, your Honor. 
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THE COURT: — I will sustain the objection. 


BY MR. RAICHLE: 

Q } Well, that the IRS has statistics by the errs on 

what executives engaged in this line of business do? 

MR. JONES: Same objection. 

THE COURT: Mr. Raichle, I sustain the objection. 
I do not think we should ask the same 
question in a ai hee form. 

MR. RAICHLE: Oh, I am sorry, your Honor. That is 
all. 

THE COURT: Me. Borenkind. 

THE WITNESS: | Thank you, Judge. Thanks very much. 


MR. RAICHLE: - Phat is all. 


THE COURT: All right. Mr. Raichle, any other 


witness. 
MR. RAICHLE: No. If your Honor please, I rest the 
plaintiff's case. | 
THE COURT: You rest. Ladies and gentlemen, there 
: are some things I would like to talk to : 
the lawyers about, so if you will please | 
go to the jury room, we will have you baok: 


2 


soon. 


(Jury escorted from the courtroom. ) 
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MR. JONES: 
THE COURT: 
MR. JONES: 


THE COURT: 


MR. JONES: 


x $e = Suit 


Do you want to be heard at this time, 
Mr. Jones? 

Yes, your Honor. I would like to 
move the Court, your Honor, te a directed 
verdict. 

Can you keep your voice up, Mr. Jones. 

Certainly. Under Rule 51, on the 
grounds that - - 

Excuse me. “Mr. Halpern, I don't. know 
how that door became closed. Open the 
outer doors. Go ahead, Mr. Jones. 

On the grounds that the plaintifés 
have presented absolutely no evidence 
that these commissions were earned or rather 
were hot sacaed by Joseph Weber, Incorpor— 
ated. That is their first burden of 
proof, the first bridge they have to cross. 
The matter of entering in evidence cavtoey: 
income tax returns and an expert witness 
who has no knowledge of the actual facts 
during the period in suit is not sutticient 

| 
to sustain their burden and I don't think © 


it has been shown that these commissicns 


were not earned by Weber, Incorporated, - 


| 
| 


Weber Oil Company, and therefore, move for. 
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a directed verdict on that issue, and 
secondly, as to the reasonable compensa- 
tion question, the cases cited in our 
brief indicate, your Honor, that ifa 
payment is to be deductible as compensa- 
tion, it must have been intended as such 
at the time it was paid and there is just 
no evidence in the record again that these 
payments which went from the Mobil. Oil 
Company to Mr. Weber individually were 
intended as compensation from the Weber 
Oil Coupany te Joseph C. Weber, the 
principal stockholder. There is a flock 
of cases cited in the Paula Construction 
case in our been: rans — 

THE COURT: In which brief? 

MR. JONES: The trial memorandum. 

THE COURT: The trial memorandum. 

MR. JONES: : And also the X-L Service tax court 

| memo which is referred to there. 
Apparently, I have the Fed. 2d, if 
there is a discussion. I have it there. 
I have copies of those tax court 


memos, yourHonor, but I think without 


| 
showing this vital point that these payments 
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were intended as compensation to Joseph 
Weber from the Weber Oil Company, the 
plaintiffs cannot now come in and say that 
these amounts are deductible = compensa- 
tion by the corporation anit that is what 
they are trying to do in the second half 
of their case and I say this despite the 
evidence of Mr. Borenkind that the total 
amount, the specific, the total amount 
paid Mr. Weber is not unusual or reasonable 
in the industry. 

THE COURT: Are you finished, Mr. Jones? 

MR. JONES: ' Yes. 

THE COURT: So I get your argument before I 
listen a Mr. Raichle, the stipulation 
says, 12 and 13, - 12, Mobil O11 Company 
paid a commission directly to Joseph Cc. 
Weber individually on fuel oil purchased 
by Joseph C. Weber, and 13, during the 
years in suit, the Mobil Oil Company paic 
lirectly to Joseph Cc. Weber, individually, 
the following amounts with respect to 
fuel oil, so as far as the payment of 
monies, it went from Mobil Oil to Joseph 


C. Weber, individually. 


* * 
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both esa anid your Honor make the decision. 
All right. 
Fine. 
Very well. You make the proposals 
‘ and we will talk about them. 
MR. RAICHLE: Very well, sir. 
MR. JONES: I might say, your Honor, that we 
don't intend to cover the reasonable 


. compensation issue at all during our case, 


(Jury returns to the Courtroom.) 


il 


THE COURT: At this time, ladies and gentlemen, 


Mr. Jones, in behalf of the defendant, 
will now call a witness. 


-||MR. JONES: oa Mr. Goodwill, please. 


MELVIN D. GOODWILE (238 Hendricks Boulevard, 


| 
| 


Eggertsville, New York), a witness called by and in behalf of 


the defendant, having been first duly sworn, was examined and 


testified as follows: | 


DIRECT EXAMINATION BY MR. JONES: 
Q Mr. Goodwill, what is your present place of employment? 


A Mobil Oil Corporation. 
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And what address is that? 

5225 Sheridan Drive, Williamsville, New York. 

Keep your voice up just a little. 

Okay. 5225 Sheridan Drive, Williamsville, New York. 
What is your position there? ; 

I am the administrative and controls manager. 


RAICHLE: I am sorry. 


COURT: Mr. Goodwill, can you speak up. 


WITNESS: Yes. 

COURT: Make sure the gentleman out there 
in the spectators' area can hear you and 
then you will sehbis that certainly everyone 
can. . 

WITNESS: Fine. 

RAICHLE: 7 didn't hear what his job was. 


WITNESS: I am the administrative and controls 


manager. 


BY MR. JONES: 
How long have you worked for the Mobil Oil Company? 
Nineteen years. 
Were you working there in 1953, '4 and '5? 
I .was working there in 1964 and "S. 
And what was your position then? 
I was the office manager at that time. 
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At Williamsville? 

Yes. Well, no, excuse me. I was in downtown Buffalo. 
And are you the custodian of certain records of the 
Mobil Oil Company? 

Yes, I am. 


Incidentally, during your employment with Mobil oil 


Company, did you ever meet Mr. Joseph Weber? 


Yes, I have. 
_ And do you see him seated there in the Courtroom? 
Yes, I do. 
Now I would like to show you what has been marked as 
Exhibits 8 and 9. Would you pick up Exhibit 8, nlease, 
Mr. Goodwill? 
Exhibit 8. 
What is that? 
It is a Wholesale Distributor Agreement between the 
Mobil Oil Corporation and Weber Oil Company owned by 
Joseph Weber, Incorporated. 
And is that one of the records of the Mobil Oil Company? 
A. Yes, it looks like it, yes. 
Q And is there a date on that? 
THE COURT: : Mr. Goodwill, keep your voice up, 
please. 
|| THE WITNESS: Okay. It looks like it was made 


July 25, 1958. 
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JONES: 


And Exhibit Number 9, would you take a look at that, 


; please. What is that? 


A, 


Q 


That also is a Wholesale Distributor Nicdatenk between 
Weber Oil Company, owned by Joseph C. Weber, Incorporated 
and the Mobil Oil Company. 

And is that one of the records of Mobil Oil Company? 

Yes, it is. } 

"aat you gave to me yesterday? - 

Yes, it is. 

And does that have a date on it? 

Yes. This has a date of January 13, 1965. 

Now, were you familiar with the operations of the Mcbil 
Oil Company back in '64 and '5? 

Certain operations I would be. Hy 

Did they have a relationship with a Weber Oil Conpase? 


Yes, they did, based on these documents. 


And what was that? 


MR. RRICHLE: . Tf am sorry, what was that, based 


on - = 


THE WITNESS: I say based on these documents we 


BY MR. 


Q 


had a relationship. 


JONES : 


And did you have personal knowledge of that too? 
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z don't know as I understand your question. 

Well, did you know Mr. Joseph Weber during '64 and '65? 
t met him sometime during that time, yes. 

And do you know what the relationship between the Mobil 


Oil Company and the Weber Oil Company was? 


Well, we were a supplier to the Weber Oil Company. 
And the Weber Oil Company paid the Mobil Oil Company 
for the oil that was supplied? 

Yes, they did. 

Inviting your attention to Page 2 of that contract, 
there are some slips of paper attached to it. Do you 
see those? 


Yes, I do. 


RAICHLE: Is this the January 13, 1965 contract? 


WITNESS: ‘ Yes. 
JONES : _ That is correct. At this point, 
your Honor, I would like to move in 
Exhibits 8 and 9. : 
What does he mean, “move in"? 
Evidence. 
Move Sike evidence, I suppose, Mr. 
Raichle. 
I have no objection. 
No objectivun. Mark 8 and 9 in 


evidence, please. Do you have them 
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there, Mr. Goodwill? 
THE WITNESS: . Yes, I do. 
MR, JONES: They have been marked, your Honor. 
THE COURT: Take one thing at a time. Mark 


them in evidence, Mr. White. 


(Defendant's Exhibits Numbered 8 
and 9, respectively, received in 


. evidence.) 


THE COURT: All right. You may continue, Mr. 


Jones. 


BY MR. JONES: 

Q Inviting your attention back to Page 2 of that Exhibit 
Number 9, where I mentioned there was some slips of 
paper attached to it, do you see those? 


Yes, I do. 


Now, there is something there about a Special allowance. 

Do you see that?: 
| 

Yes, I do. : 


i 
Can you read what that Says, please. ! 


It says, “Appendent to above price structure: Mobilheat 
price $.0965 F.0.B. Niagara: Falls guaranteed through 


December 31, 1964. Special allowance - -" 
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RAICHLE: 


COURT: 
WITNESS: 


COURT: 


WITNESS: 
COURT: 
WITNESS: 


“OURT: 


WITNESS: 
COURT: 


WITNESS: 


[97 ] 
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Wait just a second. Excuse me. I 
am confused. That is srobatiy no reason 
to stop the trial because I am confused. 
We can take our time. Mr. Goodwill, 
why don't you read a little slower, please. 
All right. ; 
It is something rade in '65, guarantee- 
ing something that is over with in '64? 
Your Honor, I am just asking the 
witness to read this and I am sure Mr. 
Raichle can cross examine if he wishes, 
but I would like és have him read that. 
Mr. Goodwill, can I see that, ieee. 


It is right here. 


In other words, when you looked in. 


your records this Slip was attached? | 
Yes, sir. 
Right? 
Yes. sir. 
You may read. Take your time and 


we will find out what it means later. 


Would you like me to start over again? 


Yes, please. 
All right. It reads, "Appendent to 
above price structure: Mobilheat price 
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$.0965 F.0.B. Niagara Falls guaranteed 


allowance $.0065 per gallon.. Special 


allowance of $.0065 per gallon to be 


| 
through December 31, 1964. Special | 
| 
| 
| 


the minimum allowance throughout the term) 


| 


of the contract." 


BY MR. JONES: 


oa Now, Mr. Goodwill, turning to the last page of that 

contract, do you see certain Signatures on ciuoae 

MR. RAICHLE: . Excuse me. He hasn't finished 
reading it all. 

THE COURT: : I suppose, Mr. Raichle, if you want 
him to read something else you can have 
him read on cross examination. 

I don't like to interrupt but I 
thought he was asked to read what was on 
there and he read a few lines and then 
Stopped and stopped at the important place. 

Let me see that. Mr. Jones, do you 
want the witness to read any further? 


Well, I don't have any particular 


objection, but I was concerned about the 
part about the special allowance and he 


read that and I want to move on to the 
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— Ons 


rest of my questions. 


2 || THE COURT: All right. So we will have it, pind 
: 3 he wants the rest of it read, read : 
i 4 beginning at "after". 
5 || THE WITNESS: "After January l, 1965, any bees 
6 in price, Weber to share 50 per cent to 
7 a maximum of $.0105 per gallon exclusive 
8 | cf£ any V.A." 
9 || THE COURT: | Mr. Raichle, Mr. Jones is asking 
10 questions now. ‘You will have a chance in 
| 
11 a minute, please. | 
12 ||MR. RAICHLE: I am a little impetuous. I'm sc 
13:|| THE COURT: ' -I am tog sometimes. ; 
14 || MR. RAICHLE: , All right. | 
16 || THE COURT: Mr. Jones. 
16 || MR. RAICHLE: I will sit down. 
17 || MR- JONES : Zs that satisfactory? Has he read 
18 enough for you, Mr. Raichle? 
19 MR. RAICHLE: He sure did. I want that part besed’ 
: 90 it says “Weber". | 
, : | 
BY MR. JONES: | 
Q Mr. Goodwill, will you turn to the last page of the | 
24 contract, please, and do Sox Gus any signatures there? | 
95 A Yes, I do. 
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Can you read them? 
Yes. One is a J.A. Simpson for the Mobil oil Company. 
The other is Jospeh C. Weber, Incorporated, Joseph Cc, : 
Weber, president. 
And is there a signature there for a sellers' salesman? 
Yes, there is. 
And who is that? 
R.A. McGroder. 
' Now, can you explain, if you would, please, what a 
special allowance is. 
RAICHLE: Wait a minute. I object to that. 
The contract speaks for itself. 
COURT: Well, is it defined in the contract? 
JONES: Not that I know of, your Honor. 
‘couRT: : I will overrule the objection. Are 
you familiar with that term? 
WITNESS: Yes sir, I am. 


COURT: Is that a term used in a regular 


fashion in your business? 


WITNESS: Yes, it is. 
COURT: All right. I will overrule the 
objection. 
MR. RAICHLE: On the further ground that it is 
a conclusion. } 


THE COURT: We will listen to Mr. Goodwill's 
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explanation. 


MR. RAICHLE: Ali right. 


THE COURT: And then you may cross examine. 


BY MR. JONES: 
Can you explain what that is, please? 
A special allowance would be an ee given to a 
customer based on a competitive offer made to that 
customer. : 
Q And under what circumstances is it given, if you know? 
MR. RAICHLE: Oh, I object to that. We are talking 


about the period of fifteen years here 


and he says, "Under what circumstances 


is that given". That is - - 


THE COURT: I suppose there couid be as many: 
different circumstances as there are 
customers or companies. 

THE WITNESS: _ Yes, there are. 

THE COURT: It could vary? 

THE WITNESS: Yes, it couln. 

THE COURT: Ali right. i will sustain the 


objection. 


BY MR. JONES 


Q Well, was such a special allowance given to the Weber 
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Oil Company? 
MR. RAICHLE: I object, unless it shows he knows 
anything beyond what the document says. | 
He didn't have anything to do with making! 
' this deal, did you? 
THE COURT: I will overrule the objection. mr. 


Goodwill. 


THE WITNESS: Would you repeat the question for 


BY MR. JONES: 
Q Was a special allowance given to the Weber Oil Company? 


A. Yes, there was. 


Q And was it paid to Joseph Weber individually? 


MR. RAICHLE: Oh, I object to this. 


BY MR. JONES: 

Q If you know. 

MR. RAICHLE: He hasn't laid any basis for know- 
ledge on the part of this man. He had 
nothing to do with the deal. He comes 
along - - 

THE COURT: wait a minute. For the present, I 


will sustain the objection. This is an 


agreement so it doesn't indicate anything 
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on the \greement about actual payments 
made, does it? 
WITNESS : No, it doesn't. 
RAICHLE: _ I move to strike out his answer. It 
/ was made before my ocbjection could be 
recorded. 
THE COURT: Z don't think he answered the question. 


2£ he did I will strike it. 


All right. 


BY MR. JONES: 


Q Do you know whether such payments of a special allowance 


were made to Joseph Weber individually during the years 


‘64 and '5? 

Yes, I do know. 

And they were made to Mr. Weber individually, not to 
the Weber Oil Company, is that correct? 

That's correct. 

And did you on any occasion ever have a discussion with 
Mr. Weber about this contract that you have identified 
between Mobil and the Weber Oil Company? 

I did not, no. 

Were you present at one that took place? 


Yes, I was. 


Now, how long did the Mobil Company deal, if you know, 
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with the Weber Oil Company? 


I couldn't answer that question with a firm years of 
agreements. : ; 

At any rate, they were during '64 and '5, as far as 
cen know? 

That's ehrrect: 

- Now, would you state whether you were present when 
dealings took place between the Weber Oil Company and 
the Mobil Oil Company? I think you said you were, is 
that right? 

I was on one occasion. - 

Now, do you know whether the Mobil Oil Company delt 
with Mr. tiebax in two different capacities? 

No, I do not new. 

Do you know if they ever had any dealings with Mr. Weber 
during '64 and '5 as a broker? 

Not that I know of. 

MR. RAICHLE: Well, I move to strike that out. 
The question was, "Do you know", and the 
answer to that is "Yes" or "No", and 
obviously - — 

THE COURT: He says, “Not that I know of". We 
will let the answer stand to indicate 


lack of knowledge. If he does not krow 


it is neutral. 
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BY MR. JONES : 

Q Now, at the time that you were present and a discussion 
took place between Mr. Weber and some other people from 
Mobil, do you recall who else oe present? 

MR. RAICHLE: When and where was this? 

MR. JONES: : Well, I will ask him that. 


THE WITNESS: I am not really sure. 


BY MR. JONES: 

Q Do you recall soutieds who was there? 

A. I believe, - yes, Mr. Nicoud. 

MR. RAITCHLE: Mr. who? 

THE COURT: How do you spell that, please? 

THE WITNESS: N-i-c-o-u-d. 

THE COURT: | Mr. Nicoud, who is he, Mr. Goodwill? 
THE WITNESS: He was the district sales manager 


for Mobil Oil. 


And when is this and where is it? 


All right. 


BY MR. JONES: 

Q Now, did Mobil Oil Company, if you know, request that 
the payments be made, this temporary allowance be paid 
to Mr. Weber individually? 


MR. RAICHLE: Oh, I object to this. 
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THE COURT: I will sustain the objection. ‘“r. 


BY MR. 


Jones, I thought we were going to hear 


about a conversation with Mr. Nicoud. 


JONES 

Do you know when this conversation took place? 

I don't know the exact date. 

What is your best recollection? 

I would guess that it was early 1965 or during the 

year of ‘65. 

And can you state the general nature of that dibeueetea 


if y2u know? 


was about an interpretation, as I recall, of his agree- 


ment. 

Now, when you say, "Agreement", which agreement are you 
referring to? 

The agreement marked Exhibit 9. 

Between the Weber Oil Company and Mobil? 

Yes. 

Oil Company? 

Yes. 

Now, this special allowance .65 cents per gallon, can 
you just explain how that worked, how was it calculated, 


if you know from your familiarity as office manager in 
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the company during "64 and "3? 

Well, we would take our monthly statistical sales 
records and based on the gallonage that the Weber Oil 
Company purchased from us, we would then bects this 
eke allowance rate to that volume and then issue 


a check to Mr. Weber for that amount. 


And do you know why it was issued to Joseph Weber and 


MR. RAICHLE: I object to that. I would like a 


not to the Weber Oil Company, if you know? | 


little voir dire, as he calls it, on that 

THE COURT: Mr. Jones, of course, we are having 
an interruption here. I think what we | 
will do, Mr. Raichle, if you know, and 
Mr. Goodwill was thinking and I will 

" overrule the objection and you can 

cross examine. Do you know why the pay- 
ments were made to Mr. Weber rather than 
to the Oil Company? 

THE WITNESS: | At his request, they were nade to 
ae as an individual. 

MR. JONES: Would your Honor allow me just a 
moment, please. 


THE COURT: Surely. 
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BY MR. JONES: 
Q Just a few more questions, Mr. Goodwill. I think you 
. Said that the special allowance was given to your 
customers on certain occasions, is that correct? 
MR. RAICHLE: That is what I thought your Honor 
sustained my objection to. 


THE WITNESS: Yes. 


BY MR. JONES 
Q ‘And - - 


COURT: We just had - - 


MR. RAICULE: Wait a minute. 


THE COURT: He testified to that before and z 
guess you Wadie Sp use this question as 
a lead in to something else. 
That is correct. 


I will overrule the objection. 


BY MR. JONES: 

Q And who was the customer in that contract, Exhibit 
Number 9? 
The Weber Oil Company. 
Now, do you have any personal familiarity with this 
Exhibit Number 8, the contract dated 1958? 


Only that it came from my files. 
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You had no ieideatbin with negotiating that contract 
or otherwise, correct? 
No, I did not. 
MR. JONES: - Thank you, Mr. Goodwill. That is 
| ‘all I have. Mr. Raichle has some 


questions. 
CROSS EXAMINATION BY MR. RAICHLE: 


The 065 or 0065 is a percentage of something, isn't it? 
Yes. 
And a percentage of what Weber Oil Company, the 


corporation bought that 0065, that percentage was paid 


to Mr. Weber, wasn't it? 


Well, I don't know as I understand your use of that 
065 percentage. 

Well, whatever it was, it was paid to Mr. Weber 
personally, wasn't it? 

That's correct. 

And it was a percentage of the amount, whether 0065 is 
right or not I don't care, it was a certain percentage 
of the money that Weber Oil Company was paying to Mobil, 
wasn't it? 

You could call it that, yes. 

Well, you called it that on your direct examination, 
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I didn't, - I don't recall. I said it was a percentage. 
It is a percentage of a dollar. 

Didn't you just testify a little while ago that you 
took the 0065 which was a percentage of the purchase . 
price of gasoline by Weber Oil Company and paid it to 


Weber personally at his request? 


That's correct. 
All right. 


MR. JONES: Your Honor, I think that questicn - 


BY MR. RAICHLE: 


Q And that is the fact, isn't it? 


THE COURT: Just a minute. You both can't talk 
at once. You object? 

J|MR. JONES: I object babies I think there may 
be a misunderstanding between the witness 
and Mr. Raichle. 

THE COURT: . If there is a misunderstanding 
between the witness and Mr. Raichle, then 
the witness can say, "I don't understand" 
He has been in the business a long time. 
He is certainly better acquainted with 
these terms then any of the rest of us. 


Mr. Goodwill, if you don't understand say 
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"I don't understand, please rephrase 


_ the question". Mr. Raichle. 


BY MR. RAICHLE: 
Q Well, where were you in '63, '4 and 'S, what were you 
doing? 
1963 I was in the Syracuse District. 
Had nothing to do with the Weber matter, did you? 
No, I did not. : 
And '64 you had nothing to do with it? 
I did, part of 1964. 
What part? 
From May on. 


May of what? 


May of 1964. 


What is this business of a contract, if that is what 


this thing is dated January 13, 1965 which guarantees 
something through December 31, 1964; How do you do that? 
It is a mistake, isn't it? 
A I don't believe so. 
Q Well, when is that? Look here or look on your own. 
THE COURT: Mr. Goodwill, keep your voice ur, 
Please. | 


THE WITNESS: Right. 
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BY MR. RAICHLE: 
This document, whether it is a contract or whatever it 
is, it is dated January 13, 1965, right? 
That is correct. 
And that Says, "Mobilheat price .0965 F.O.B. Niagara 
Falls guaranteed through December 31, 1964", and December 


31, '64 was overwith, wasn't it, by January 13, 1965? 


Yes, it was. 


Well, did you ever see something like that before? 
Do you mean a retroactive contract? 

Well, is that what you say this is? 

That is what I would call it. 

All right. Now then, the part you didn't read until 
I insisted that you read it says this, look at it if 
you will, please. 

Yes. 

“After January 1, 1965 any increase in price, Weber 
to share 50 per cent to a maximum of 0105 per gallon | 
exclusive of any V.A.", whatever that is, is that right? 
That's right. 

It doesn't say "Weber Oil Company to share", it says 
“Weber to share", doesn't it? 


That's right. 


And Weber was the one who was getting the percentage, 


isn't that so? 
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My agreement is with - - 

Not your agreement. Weber is the one who was being 
paid this percentage, isn't that so? 

It was paid to him as an individual, yes. 

Yes. Did you ever see the booxs of account of the 
Mobil Oil Company? 

No, I have not. 

You don't know how this was treated on the books of 
Mobil Oil, do you? | 

Do ‘you mean how we paid it? 

Well, you paid it by check. You don't know what 
bookkeeping entries were ee do you? 


No, I do not. 


All right. Now, is Mr. Dicloud or McCloud, whatever 


his name is, is he alive an well? 

Ye is alive as far as the last I knew. 

Where is he? 

The last I knew he was on the west coast residing in 
the State of Washington. 

Who wade the original deal with Mr. Weber concerning 
his commissions, do you know? , 

I do not know. 

How longa had his arrangements for commissions been in 
niet bbe before you heard about it? 


I don't know. 
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About how long? 

I would use the 1958 contract as a starting point. 
Well, his commissions aren't mentioned in there, are 
they? . 

No, they are not. 


Well, how would you use a contract which doesn't 


mention them as a starting point for his commissions? 


I would use that as a base for the beginning of our 
association with Mr. Weber. 
So right from the beginning he was paid a commission, 
wasn't he, "Yes" or "No"? 
I don't know. 
You don't know ay as except what these papers which ° 
you call contracts show, is that right? 
We may have made other payments to him prior to - - 
Do you know anything about it other than what is in 
these papers? I don't mean to be discourteous to you, 
but let's find out about the basic facts here. You 
don't know anything except what the documents show, 
do you, “Yes" or "No"? 
A I don't know. 
THE COURT: Wait a minute,Mr. Raichle. These 
affairs happened sometime ago. The 
witness is entitled to think and take 


his time. 
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BY MR. RAICHLE: 

Q All right. Take all the «ime you want. 

THE COURT: And he is not required to answer 
"Yes" or "No". Go ahead, i 


Take your time and answer. 


BY MR. RAICHLE: 

Q Do you remember the question or have you forgotten it? 

THE court: Mr. Raichle, can you go back ‘to 
the qv. stion?: 

MR. RAICHLE; I haven't forgotten .t. I think 
he has, though. 


THE WITNESS: Would you repeat it for me, please? 


BY MR. RAICHLE: 
Q Sure. You don't know anything about it except what 
these papers show, isn't that so? 


No, that is not right. 


All right. Do you know anything more than you have 


told us? 
MR. JONES: I will object to that kind of a 


question, your Honor. 


{|/BY MR. RAICHLE: 


Q I mean about the matter at hand? 
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No, I do not. 

And the origin of the payment of the commissions doesn't 
appear in this "58 contract, does it? 

I didn't hear you, sir. 

I say the origin of the commission arrangement isn't 
recorded in here anywhere, is it? 

No sir, it is not. 

All right. Wow, who in Mobil would know about that? 

I don't know. : 

Who is this guy J. Simpson, no relation to my friend 
Orenthal J. Simpson, is it? 


I don't know. I don't know your friend. 


RAICHLE: I see. 


COURT: Just a minute. Mr. Raichle is 


referring to 0.J. 
WITNESS: Oh. 


RAICHLE: - Orenthal James Simpso.. | 


WITNESS: I am sorry. 


BY MR. RAICHLE: 


Q 


Incidentally, a client of mine, if I could boast a 
little bit. Who is this fellow McGroder, is he alive 
and well somewhere? 

“Yes, he is. 


When did you last see him? 
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Perhaps a year ago. 

Where is he now? 

Cassadaga,New York. 

And what is the other guy, the other gentleman's name; 
Anybody else you had mentioned here? oh, that is all. 
I have nothing further. 


THE COURT: Mr. Jones. 
REDIRECT EXAMINATION BY MR. JONES: 


Who does Mr. McGroder work for now, do you know? 
He is self-employed. 

Doesn't work for Mobil? 

No, he does not. 

‘JONES: ' Whank you, Mr. Goodwill. 

COURT: Mr. Goodwill, thank you. 

WITNESS: You are welcome. 

JONES : I would like at this point, your 
Honor, if I may, to go into the interroga-+ 
tories and a response to the evidence. 

* Would you indicate to Mr. Raichle 


and Mr. Stephens which interrogatory and 


| 
response, please? | 


JONES: Certainly. 


RAICHLE: ' I won't hold up the trial. Go ahead 


H. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS, U. S$. DISTRICT COURT 
WESTERN OISTRICT OF NEW YORK 


[118] 
- lie « 


| 
1 ||MR. JONES: © Interrogatcry Number 3, “Question, - 
2 This is an interrogatory served upon the 
plaintiff, "Please state the names and 
addresses of-all persons in the Mobil 
Oil Company having knowledge of any 
terms on an agreement or agreements 
between Joseph C. Weber and the Mobil 
Oil Company. Response; ‘the plaintiff 
is not presently aware of the names and 
addresses of persons in the Mobil oil 
Company having knowledge of the terms 
of any acreement or agreements between 
Joseph C. Weber and the Mobil ot) teens 
as the wholesale representatives with 
whom Mr. Weber dealt are no longer employed 
by the Mobil Oil Company”. 
THE COURT: Anything else, Mr. Jones? 
MR. JONES: I have nothing this afternoon, your 


Honor. 


THE COURT: All right. Ladies and gentlemen, 


we will be in recess until tomorrow 
morning. Go to the jury room a few minutes 
before ten and we will resume the trial. 
Counset have informed me that it looks 


like probably we will finish tomorrow 
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and so again, keep your minds open, 


do. not make up your mind about any part 


of this case until you have heard all 


of it. You may go out with the Marshal ° 


- and we will see you tomorrow morning. . 


(Jury escorted from the Courtroom.) 


If we could have the requests to 
charge, please, first thing in the morn- 
ing, I would certainly appreciate it. 
Mr. Jones, I believe all your cases are 
here. 

Thank you, vine Honor. 

If there is anything else you want 
to submit to me, we may be able to do it 
in the morning. : | 

We may have some of those for you 
this afternoon, your Honor, some of the 


charges. 


Very good. We will be in recess. 


. (Recess taken at 4:20 p.m.) 


keekekaeeke keh th & 
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PROCEEDINGS: : November 5, 1975, 10:20 a.m. 
APPEARAUCES : As before noted. 


(Jury present) 


THE COURT: Mr. Jones. 

MR. JONES: Your Honor, tae United States would | 
at this point introduce in evidence, 
move into arr) Defendant's Exhibit 
Number 7, which is a copy of the Article 
Certificate of Incorporation of Joseph a 
Weber, Incorporated, 1949. 

THE COURT: : No objection? 

MR. RAICHLE: ; No objection. 


THE COURT: Mark it in evidence, please. 
received in evidence.) 


MR. JONES: Mr. Pfitzinger, please. 


HARRY A. PFIYV2Z2iINGER (46 Oak Manor Lane, 


Pitsford, New York), a witness called by and in behalf of 


{ 
| 
| 
| 
(Defendant's Exhibit Number 7, 
| 


the defendant, havins been first duly sworn, was examined 


and testified as follows: 
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DIRECT EXAMINATION BY MR. JONES; 
Q Mr. Pfitzinger, what is your occupation? 
A I am an employee of the Mobil oil Corporation. At 
the present time I am president of haniiie tia Service. 
MR. RAICHLE: ; Would you keep your voice up, please? 
THE WITNESS: Yes. At Langie Fuel Service which 
is a fuel oil distributorship and a 


wholly owned Subsidiary of Mobil oil 


. Corporation. 


BY MR. JONES: 
Qa How long have you worked for the Mobil oil Company or 
one of its subsidiaries? 
Thirty-four yaar: 
Were you. working there in 1964? 
Yes. 
What was your position then? 
I was Heating Oil District Manager in the old Albany 


Division. 


THE COURT: What was the word ahead of "Albany"? 


THE WITNESS: I said, "The old Albany Division", 
It has since been dissolved. 

THE COURT: "Old", o-l-d. In other words, at 
that time you had certain territory and 


you called it Albany Division and then 
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after that it was dissolved? 


THE WITNESS: Correct. 


THE COURT: All right. 


BY MR. 


JONES : 

What did the old Albany Division include? 

Well, the Division included everything from across 
upper New York State. My District went from Albany 
across the State also including any distributors across 
the State. It wasn't, - there was some distributors 
that were in the local retail districts and some that 


were in my Heating Oil District. 


And basically, as head of that Heating Oil District, 


what were your duties? 


I was responsible for the relationship between Mobil 


and the distributors, the heating oil distributors and 
gasoline distributors also. 

Did you, - did Mobil have a relationship with a 
distributor called Joseph C. Weber, Incorporated or 
the Weber Oil Company? 

Yes. a 

And what was that connection? 

He was a distributor of heating oil, of Mobil heating 
oil products. 


Mobil supplied heating oil products to the Weber Oil 
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Company? 

Yes. 

Whom did, - did you have any dealings with anybody in 
the Weber Oil Company? 

Yes. I had dealings with Mr. Weber. 

The president? Now, did Mobil, to your knowledge, maxe 
any payments of a so-called, - well, any payments to 
Mr. Weber during '64? 

To the best of my recollection, we had at that time, 


what we call - - 


MR. RAICHLE: That calls for "Yes" or "No". Did 


they or didn't they? 


THE COURT: Let us start off with that. 


THE WITNESS: All right. Yes, we d. 


BY MR. JONES: 

Q Can vou explain what they were? 

MR. RAICHLE: _ Well, wait a minute. I object to 
any conclusion by this man or anythine 
borne of hearsay. Here is a company 
with thousands of employees. 

COURT: You had dealings, - was Mr. Weber 

and the Weber Oil Company, was that under 
your direction or part of your supervision? 


WITNESS: _ Part of my District, yes. 
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THE COURT: — : I will overrule the objection. 

MR. RAICHLE: Would your Honor mind advising him 
he can testify only what he knows. 

THE COURT: Of course. Mr. Jones, let us try 
to get to his recollection of what was 


said, what occurred. 


BY MR. JONES: 

Q. Certainly, your Honor. bo you know of the payments 
being made to Joseph Weber? 

A Yes, we made payments to Joseph Weber. 

Q What were those payments, if you know? 

THE COURT: : Mr. Pfitzinger, keep your vcice up, 

please, so we can all hear. 
MR. RAICHLE: I object to this question, “What 


were those payments". It gives him 


sarte blanche to say anything he wants to. 


THE COURT: Let me ask you this, ie Jones; 
Z think in this, if possible, we ought 
to have the records. Mr. Pfitzinger, do 
you have the records? Does Mohil Oil 
still have the records of payments? 

THE WITNESS: I have no records, sir. I have been 
away from this for ten years. 


MR. JONES: I have some records here, your Honor, 
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which I am about to show him if I may. 


All right, very well. 

I object to them on the ground that 
no foundation has been lai*. 

There is no offer yet. 

I haven't even shown them to the 
witness yet. 


Go ahead, Mr. Jones, ask the question. | 


H 


BY MR. JONES: 


Q I want to show you what has been marked for identifica- 
tion as Defendant's Exhibit Number 12 and ask you if 
you can identify that. First, do you reccgnize your 
signature a 
Yes, that is my signature. 

And that is a group of documents. Can you identify 
what tuose documents are? 
This is a,.- well, what we considered a competitive 
&llowance. 
RAICHLE: I move to strike out what is considered. 
COURT: Yes. What rie the documents? 
RAICHLE: May that go out, your Honor? 
WITNESS: The document - - 
COURT: Excuse me. Strike, “Comvetitive 


allowance". Tell us just what is the 
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THE COURT: 
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paper. Is it a record of something or 
other, what is it? 

It is an authorization to make a 
payment to Joseph C. Weber. 

All right. Let me see. that for a 
minute. Is this a photocopy? This is 
a photocopy. 

It looks like a photocopy to ee: 

Ali right. Is end a copy of some 
record kept by some corporation? 

Yes. This is a record kept by Mobil 
oil coming: 

Where is the original of that, do 
you know? 

No. 


Go ahead, Mr. Jones. 


Do you recognize those documents, Mr. Pfitzinger? 


I recognize my signature. I recognize this as the 


times, at that time. 


‘And are those described as Credit Invoices? 


Yes. 


MR. RAICHLE: 


| 
kind of document that went through my office many 
| 


Where does it say, “Credit Invoice"? 
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THE COURT: Mr. Jones, can't you let the witness” 
testify? He is the man that is familiar 
here. You are drawing conclusions. ese 
of all, Mr. Raichle and the er an the 
Court, we have a paper here which is a 
copy of some paper. The -rules of evidence 
dieaciy say that if you have the original 
paper, that should be here. Maybe Mr. 
Raichle can agree that we could go ahead 
with a copy and maybe he won't agree but 
if you cannot have the original, we ought 
to have some explanation. These are ; 
basic rules of evidence and if there is 
going to be any agreement here, or any ) 
copy brought in here, without the eee 
or explanation of where the original is : 
at the present time, you should have 
talked to mr. Raichle beforehand about it. 
All right, continue. 

MR. JONES: I might say, your Honor, I listed 
this document - -- 

Wait a minute. I do not want to 


have any explanations or arguments before 


the jury. You continue with the witness. 
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BY MR. JONES: 

Q Can you describe that document, Mr. Pfitzinger? 

MR. RAICHLE: I object to his describing. It 
either speaks for itself, if it is legal 
and competent. 

Ladies and gentlemen, can you step 
out a minute, please, so I can find out 
what this paper is and where it came 
from and whether we ought to have it in 


before you. 


(Jury escorted from the Courtroom.) 


THE COURT: Evidently, Mr. Jones, we have a 


copy here and I'm sure you have good 
reason for only having a copy. Why is 
that so? 

MR. JONES: : Well, a number of these records 
are maintained in Philadelphia, your 
Honor, and we wrote and asked for some 
Anciuinentn We first asked the plainedeey 
what records they had of this relakionshin 
between Mobil and the Weber Oil Company 


and they indicated they had no records 


| 
and indicated that they did not know who 
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in the Mobil Company was connected with 
these, did have the records or did have 
knowledge of the relationship. We then 
received a name of an attorney who was 
in Scarsdale, New York, out of this 
district who did have some documents and 
these were Mobil documents. 

Was —e employee of Mobil Oil? 

Yes, he was, and he gave us the. 
name of Mr, Pfitzinger and Mr. Goodwill. 
Now, at one point, it was years ago, a 
deposition was supposed to ke set up in 
New York City in regard to these sinienaned 

| 


‘and as I recall, we sen’: or made available 


a number of these documents to “Ur. 
Raichle's firm and the deposition was 
dispensed with. The deposition was not 
set up by myself but by another attorney. | 
You don't claim you sent these, do 
you? I never saw these. 
I suppose there are faults here. I 


try criminal cases almost all the tize, 


| 
Mr. Jones, and, of course, I would | 


certainly never, under this showing, permit 


this kind of a document to be presented 
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in a criminal case. It seems to me if 
you want documents from the Mobil 0il | 
Corporation, you have a very simple way | 
u 


to do it. You simply describe thi document. 


j 
| 
You send a notice, you send a subpoena. | 
‘ 
i 


You notice the company for depositicn | 
taking and they, no doubt, would send you. 
a document with the explar:ation, a copy | 
of it with an explanation. you can s‘.ow 
it to Counsel’on the other side and you 

can then have a record of the fact that 

this is a copy which people can be sure 

of. If you had some kind of agreement. 


with Mr. Raichle beforehand that if you 


had something here that he was able to 


authenticity, well, that is something 

else again, but now we have a man, - Mr. 
Pfitzinger, this document here you have 
looked at. It has your signature on it, 


this copy. Could I see it for a minute, 


| 
| 
| 
' 
look at this beforehand, check into its | 
| 
| 
| 
| 


Please. It was made in 1964, is that true? 
HE WITNESS: Correct. © 
HE COURT: And you say your signature, that is 


where it says "Approval", that is your 
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signature? 

Right. 

And what would happen to this after 
you would sign it, do you remember? 

A check would be issued. Whatever 
was requested in the way of payment, it 
could have been credited, a check could 


be issued. On that it states that there 


. was a request for check. 


What would happen to the original 
decument, where would it be sent, do you 
know? 

No, I wouldn't know, sir. 

These are all similar. They have 
up in the corner, "Credit Invoice". 

I didn't look through all of them, 
sir. 

I have looked through them and they 
all say up in the right-hand corner, 
"Credit Invoice". In your business, what! 
do you mean by “Credit Invoice"? 

Something that would be credited 
to the customer. 

In this case, Joseph C. Weber 


Incorporated, right? 
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WITNESS: Right. 
=z COURT: And these are vectnes dates and 
what would the dates mean? 

WITNESS: : Well, let me see. 

RAICHLE: If I can have just 4 wees. 

COMRT : Can I continue, Mr. Raichle? 

RAICHLE: I beg your pardon. 

COURT: Then you can have a word. 

WITNESS: This is thé date this form was xade 
out requesting this kind of a credit to 
this person. 

That is important. It wasn't te 
the corporation. 

I know. Let us just look at the | 
document. You, Mr. Raichle, I'm going | 
to let you ask this man all the Soe 

you want. 

I will sit. down. 

I just want to eet something straigh 
in my mind. In this case here it would 


indicate there was a payment, $198.96, 


mail check to Joseph C. Webe:, 932 Cayuga 
Drive, Niagara Falls, New York". 


THE WITNESS: - Right. 


H. T. NOEL & €..F. KNISLEY 
OFFICIAL REPORTERS. U. S$. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


{ 
and in this case it says, "Make out and | 


THE WITNESS: 


THE COURT: 


WITNESS: 


MR. RAICHLE: 


THE WITNESS: 


* WITNESS: 


RAICHLE: 
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Mr. Pfitzinger, in your experience 
with Mobil Oil and the use of these 
documents, can you tell us, without 


question that this particular record 


here, August 25, 1964, that this $198.96, 


that a check would have been issued to 


the person whose name:: appear here, - Mr 


- Weber, is that right? 


That would be the proc: dure. 
Mr. Raichle, Gao you want to ask 
some questions? 


When his Honor first asked you, you 


said it was credited to the Weber oil 


Company, ¢cidn't you? 

I don't - - 

The company. 

I thought I said it could either be 
done in the form of a credit or a check, 
if a check was requested. That is my 
recollection of what I said. 

It is a check to Joseph Weber 
individually, isn't it? 

That is what it says here. 


And that is all you know about it, 


H. T. NOEL & €. F. KNISLEY 
OFFICIAL REPORTERS. U. S. DISTRICT COURT 
WESTERN DISTRICT OF KEW YORK 


t 


| 


' Would indicate that at or about the date | 


| 
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isn't it? 
WITNESS: Ten years ago, you know. I can 
only go by what I am looking at. 

But when the Court first asked you, 
you said it was a credit to the corporation, 
the Weber Corporation, didn't you? 

Well, up at the top you will note 
that it says, “Joseph C. Weber, Inc.". 

See that in the webs left-hand corner? 

Yes. 

And the credit, the paper is made 
out to Joseph C. Weber, Ine. The notation 
pn the bottom states, “Make out and mail | 
check to Joseph C. ber’, et cetera, so 
the name of the corporation is at the 
top and that wousa be, - we would be 
issuing it to the ccrporation with 


| 
| 
| 


instructions to have the check made out | 
{ 


to Joseph C. Weber. . | 


| 
| 


would like to step back just for a minute. 


Mr. Raichle, can we do this; I 


Who is receiving the credit? | 


MR. RAICHLE: Yes, sir. | 


THE COURT: As far as this paper, you assure us 
| 
that your experience indicates that at | 
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that ine atk a check would have been 
issued to Mr. Weber and this was as a 
result of some kind of dealing which is 
reflected there in a short analysis of 
‘ mumber of gallons and so forth, with the | 
Weber Oil Company or Joseph C. Weber, Inc.? . 
THE WITNESS: Correct. 
THE COURT: Mr. Raichle, rather than i: this 
. all over again, when the jury is aere, 


it appears to me that I am satisfied that 


| 
| 
| 


this is a copy ef an original record and 
I will permit it to be marked in evidence: 
Why don't we have the jury come back and 
‘then we can continue with the direct and. 
the cross examination. 

Could I make a point while we are 
here together? 

Surely. 

I will state my position, my point, 
which I am very anxious to say and I don' 
want to be bobbing up and down in front 
of the jury every time a bit of evidence | 
comes in affecting my position on my 
point. Now, the position of the point is 


this, that the stipulation plain and 
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unambiguous is to the effect that the 
Mobil Oil Company paid conmissions tc 
Joseph C. Weber individually. ow, 

if these documents, - not suf ficiently 
authenticated but I unde: .tand your Zonor 
has ruled on that, are offered for t-e 
purpose of impeaching the stipulatio- or 
establishing a fact contrary to the 
stipulation, more particularly if they 


are trying to show that the payments ‘o 
t 
Mr. Weber were something other and differ- 


ent from commissions, then I object to it 
because it seems to me, under the law, 
and particularly in this situation ycu 


may not impeach, - he may not offer 

evidence contrary to the stipulated ok. 
| 

Indeed, in the preamble of the stipulaticn, 


which is certainly a part of it, - it is 
more than a preambie. It is part of the _ 
, | 


stipulation. It says, “It is hereby 


i 
4 


stipulated by and. between the parties 
through their respective Counsel, that 


for the purpose of this action the fecllow- 


ing facts herein set forth are to be taken 


| 
as true and correct in the same manner as 
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» 13) « 
if they were duly proved provided, however, 
that either party may introduce other 
and further evidence not inconsistent wit 
the facts herein stipulated". I object | 


. to any document or any testimony which 


| 

: | 

is offered for the purpose of establishing 
| 

| 


-a fact inconsistent with the facts so 
clearly stipulated. Now, the purpose of , 
this, I suppose, is to play around the 


language at the top that says, “Charged 


realizat‘on temporary allowance", and I 


suppose he wants to do some word chopping 
about allowance vs. commission and I 
object to that. 

THE COJRT: : Mr. Jones, do you want to say any- 
thing? 

MR. JONES: Yes, your hie, Judge Henderson, 
in denying our motion to amend the stip- 
atetion and substitute the word "Payments? 
for the word “Commissions” specifically 
allowed us to at least argue to the trial 
court and seek to put in proof as to the 

- relationship between the Weber Oil Compan 
and the Mobil Oil Company and that is 


what we seek to do here. I think that if 


H. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS. U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


RAICHLE ; 
COURT: 


RAICHLE: 


« jhe 8 | (213% Jj 


this fact had been stipulated away which 
is what Mr. Raichle contends,it would | 
have been inconsistent to have at the end’ 
of the stipulation the statement as one 

of the issues being whether the commissions 
were earned by Joseph Weker or by “Weber, 
Incorporated. | 


Well, I will permit the - - 


Pardon me. I know it is inadvertent, 


but that isn't what the Stipulation says. 


May I read the last paragraph? 


Surely. 


| 
| 
| 
2 
t 


This is after, - I will read the las 
few paragraphs. 
: 'Is this the stipulation or Judge 
Henderson's - - 

This is Judge Henderson's - = 

Decision. 

Opinion. This is the next to che | 
last paragraph, "This Court will not over | 


| 
objection, set aside or modify a stipula- 
| 
I 
between the parties absent a clear showing 


tion of fact entered into voluntarily 


of manifest injustice. Such a showing has 


not been made by the Government in this 
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action", and the showing then was the 
Same as now, as I am adding. Now, here 
is the last paragraph, "Whether the use 
Z oz the ‘commission’ in that stipulation 


| | precludes the Government from offering 
| evidence or advancing a particular theory 


as to the relationship between the 


| 


| 


plaintiff and Mobil Oil Company is more 
appropriatelythe subject of argument and 


rulings at the trial of this action". 


That is far from saying that they may do | 
it. It says it is a subject to be, - that 
of concern by the trial court. Now, the | 
stipulation means absolutely nothing if 


you can offer evidence contrary to the 


stipulated fact. 


THE COURT: There are several cases, Hr. Raichle, 


which have said that although the word 
"Commission" was used between the parties | 


Standing in the same shoes as Mobil and | 


as Mr. Weber in this case, that the Court 
could look at all of the circumstances 
Surrounding the relationship of Mobil, Mr 


Weber and the Weber Oil Company and the 


the individuals standing in the same shoes 
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Court, and in this case the jury, make a 


' Getermination as just what the circumstances 


were, so I'm going to permit the question- 


{ 
1 
i 


ing to continue. 

Then may I be considered to have an 
objection to any line of proof and 
particularly this line of proof whica 
tends to impeach the stipulated fact or 
repudiate it or change or vary it. I mean 
so I won't be - - 

THE COURT: Your position is certainly clear on 
the record and I will overrule the 
objection. 

MR. JONES: : May I have the last question read 
back before the jury was asked to leave 
the courtroom, your Honor. 


|| rz couRT: If Mr. Knisley can find it. 
(Jury returns to the courtroom.) 


The following was read by the 
steviocraciee: 

(“Question: Can you describe that 
document, Mr. Pfitzinger?") | 


| 


THE COURT: This document, Defendant's Exhibit 12, 
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mark it in evidence. 
MR. I say it speaks for itself or it 
doesn't speak at all. 
(Defendant's Exhibit 12 received in 


evidence.) 


THE COURT: We will nave to wait for the question, 


Mr. Raichle. 


BY MR. JONES: 
0 Can you describe that document, Mr. Pfitzinger? 
MR. RAICHLE: And I have the objection to his so 


doing. 


THE COURT: : . All right. Overruled. 


THE WITNESS: This is a document of the Mobil Oil 


Corporation. It is a temporary allowance 


that was issued to Joseph C. weber, Incor- 
porated, Niagara Falls, New York, on 
August 25, 1964 in the amount of $198.96, 
with instructions to make out and mail 
check to Joseph C. Weber, °432 Cayuga 
Drive, Niagara Falls, New York. 

MR. RAICHLE: : I have the additional objection that 


you can't bind Weber by something he has» 
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never seen. 


THE COURT: That is argument. 


MR. RAICHLE: I thought it was pretty good 


argument. 


THE COURT: It may or may not be but it is 


A 


Q 


argument and you may make the argument 
but as far as objection, I overrule the 


objection. 


JONES : 

Were you personally familiar with that document at the 
time you put your signature on it? 

I would have had to have been to have signed it, yes. 


And - - 


MR. RAICHLE: I move to strike that out. 


THE COURT: Overruled. 


BY MR. 


Q 


JONES: 

The next document underneath that, is that windiay to 
the one you have just described? 

Yes. 

And does that authorize an amount for payment? 

The instructions on this is, "Issue check". 

ce it, - in the second page that you are looking at 


now, does that indicate how much? 
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